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QUESTIONS PRESENTED 


1. Whether the doctrine of laches bars an action where persons 


aggrieved did not have notice or knowledge of the action complained of, 
nor the opportunity to institute suit. 


2. Whether the doctrine of laches bars an action where the 
defendants fail to show injury resulting from the action. 


3. Whether a complaint seeking to enjoin individual directors 
and officers from taking corporate action, which complaint alleges 
that the directors and officers were illegally elected, states a claim 
upon which relief can be granted. 


4. Whether summary judgment should have been granted prior 
to directing defendants to answer certain interrogatories each of which 
sought information crucial to the legal basis upon which the| District 
Court granted summary judgment. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal pursuant to 28 U.S.C. 1291 from an order of 
the United States District Court for the District of Columbia (Holtzoff, 
J.) entered on September 17, 1959, which order dismissed Counts One, 
Two and Three of the complaint filed by plaintiff - appellant in the 


District Court. On October 16, 1959, plaintiff - appellant filed in the 
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District Court a notice of appeal from such order insofar as the order 
dismissed Counts One and Three of the complaint. | 


The complaint alleged that plaintiff owned stock of the defendant 
corporation, that the defendant corporation was a Virginia corporation 
doing business in the District of Columbia and that the individual 
defendants were officers and directors of the defendant corporation. 
The District Court had jurisdiction pursuant to D.C. Code, §11-306. 


STATEMENT OF THE CASE 


Plaintiff is a minority shareholder of the defendant corporation. 
J.A. 2. The complaint states that plaintiff sues, not only on his own 
behalf, but on behalf of all other shareholders similarly situated. The 
thrust of the complaint is that certain action taken in 1939 whereby the 
common shareholders were deprived of their voting rights and such 
voting rights were transferred to the preferred shareholders was il- 
legal and void. J.A. 2-4. 


The defendant corporation was incorporated in 1926 in the follow- 
ing manner: The District National Bank declared a dividend of $1 per 
share upon its common stock; this dividend was paid directly to Dis- 
trict National Securities Corporation, the defendant corporation, as 
its initial capital. The defendant corporation treated all of the common 
shareholders of! the District National Bank as its common shareholders. 
J.A. 8-9. The original charter of the defendant corporation provided 
that all voting rights resided in the holders of shares of common stock. 
J.A. 14-15. At the time of the organization of the corporation a voting 
trust was organized for the benefit of the common stockholders; this 


The action is not a secondary action by a shareholder under Fed. R. Civ. P. 
23(b) and thus the requirement of that rule that a plaintiff allege that he was a 
shareholder at the time of the transaction of which he complains does not apply. 
Appellant became a stockholder of record on February 20, 1959. J.A. 12. 
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voting trust provided that the voting rights of the common gtockholders 
were to be exercised by trustees; the voting trust further provided that 
the agreement might at any time be modified, amended or terminated 
with the written consent of the majority of the trustees and of two- 
thirds in interest of the common shareholders. JA. 9-10. 


On January 10, 1939, a meeting of the shareholders of the corpo- 
ration was held. J.A. 9; 33; 35. Since all of the common stock was in 
a voting trust, only the trustees of the voting trust were notified and 
only the trustees were represented at the meeting. Answer to Inter- 
rogatory 2, J.A. 33. At this meeting, the trustees of the voting trust 
voted to amend the charter to delete the provision putting voting power 
in the common stock and to add a provision that voting power was to be 
in the preferred stock. JA.9. The trustees did not notify the com- 
mon shareholders of their action. J.A. 33. Thirteen days later, on 
January 23, 1939, the trustees wrote a letter to the shareholders 
recommending termination of the voting trust and requesting that the 
shareholders consent to termination. J.A. 9; 33-35. This/letter did 
not mention the vote of the trustees thirteen days earlier which de- 
prived the common shareholders of their voting rights. Exhibit to 
answer to Interrogatory 3, J.A. 34-35. Upon receipt of consents by 
two-thirds of the shareholders, the voting trust was terminated. 

J.A. 9-10. | 


Despite the fact that the voting trust was terminated! in 1939, 
stock certificates have never been issued to many of the common share- 
holders. The corporation states that it has been unable to locate such 
shareholders. J.A. 12-13. 


Count One of the complaint alleges that the common shareholders 
were illegally deprived of their voting rights; that all voting rights in 
the corporation reside in the common shareholders; that the existing 
board of directors was illegally elected by the preferred shareholders; 
that the existing officers were illegally elected by the board of directors. 
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Count One requests the Court to appoint a receiver to manage the 
affairs of the corporation until a valid board of directors can be 
elected by the common shareholders. J.A. 2-3. 


Count Three of the complaint alleges that the board of directors 
of the defendant corporation intends to vote for liquidation of the corpo- 
ration and that such liquidation would be extremely advantageous to the 
preferred shareholders and would be disadvantageous to the common 
shareholders. Count Three requests that the defendant corporation and 
the individual defendants be enjoined from taking action to liquidate the 
defendant corporation. J.A. 3-4. 


Defendants moved for summary judgment; with respect to Count 
One, the motion: was on the ground of laches; with respect to Count 
Three, the motion was on the ground that the complaint failed to state 
a claim upon which relief could be granted. J.A.7. Plaintiff filed 
Interrogatories directed to the defendant corporation and to the indi- 
vidual defendants. J.A. 29-31. The defendant corporation answered 


some of the Interrogatories. J.A. 32-34. The defendant corporation 
objected to Interrogatories 5 and 6; the individual defendants objected 
to Interrogatory 7. J.A. 31-32. Plaintiff filed a motion under Rule 37 
of the Federal Rules of Civil Procedure to compel answer to Inter- 
rogatories 5, 6, and 7. J.A. 41. 


Interrogatory 5 asked for the names and addresses of the com- 
mon shareholders who had not received stock certificates from the 
corporation; Interrogatory 6 asked for the number of shareholders 
who had not received stock certificates from the corporation as of 
specified dates; Interrogatory 7 asked each individual defendant how 
many shares of common and preferred stock of the defendant corpora- 
tion he owned, the dates of acquisition, and the cost of such shares. 
J.A. 31. 


Defendants' motion for summary judgment and plaintiff's motion 
to compel answer to interrogatories came on for hearing on the same 
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day. When argument on the motion for summary judgment was com- 
pleted, Judge Holtzoff granted the motion for summary judgment,with 
respect to Count One on the ground of laches; with respect Ito Count 

Three for failure to state a claim; Judge Holtzoff then dismissed the 


motion to compel answer to Interrogatories as moot. J.A. 43. 


STATUTES AND RULES INVOLVED 
§13.1-31, Code of Virginia (1950): 


Voluntary Dissolution by Act of Corporation-- 
A corporation may be dissolved by the act of the 


corporation, when authorized in the following 
manner: 


(a) The board of directors shall adopt a resolution 
recommending that the corporation be dissolved, 
and directing that the question of such dissolution 

be submitted to a vote at a meeting of stockholders. 


(c) At such meeting a vote of stockholders entitled 

to vote thereat shall be taken on a resolution to dis- 
solve the corporation. The holder of each outstand- 
ing share of the corporation shall be entitled to vote 
thereon, whether or not entitled to vote thereon by 

the provisions of the articles of incorporation. Such 
resolution shall be adopted upon receiving the | 
affirmative vote of the holders of more than two- 
thirds of the outstanding shares of the corporation. 


Rule 56, Federal Rules of Civil Procedure: 


(b) For Defending Party. A party against whom a 
claim ...is asserted...may...move...fora 
summary judgment in his favor ... | 


(c) ... The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admis- 
sions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to a judgment as a matter of law... 
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SUMMARY OF ARGUMENT 


I. THE DOCTRINE OF LACHES DOES NOT BAR COUNT ONE 
OF THE COMPLAINT. 

Count One alleges that the common shareholders of the defendant 
corporation have been illegally deprived of their right to vote and 
requests the appointment of a receiver until a board of directors can 
be validly elected by the common shareholders. The District Court 


dismissed Count One on the ground of laches. 


The doctrine of laches does not bar Count One of the complaint 
because two elements essential for the application of the doctrine of 
laches are not here present: (a) the persons aggrieved did not have 
notice or knowledge of the violation of their rights, nor the opportunity 
to institute suit; (b) defendants can show no injury resulting from the 
instant action. 


Trustees of a voting trust for the common shareholders gave 
away to the preferred shareholders the voting rights of the common 
shareholders without obtaining the consent of the common shareholders 
and without notifying the common shareholders of their action. The 
doctrine of laches should not bar suit on behalf of persons who were 
never notified of the violation of their rights. 


Furthermore, since the termination of the voting trust for com- 
mon shareholders, many of the common shareholders of the defendant 
corporation have never been notified that they are common share- 
holders. The doctrine of laches should not bar an action om behalf of 
persons who were not only not notified of the violation of their rights 
but were also not notified that they had any rights as common share- 
holders. 


7 


I. COUNT THREE STATES A CLAIM UPON WHICH RELIEF 
CAN BE GRANTED BECAUSE THE DEFENDANT DIREC+ 
TORS ARE HOLDING OFFICE ILLEGALLY. | 


Count Three requests that the defendant corporation and the in- 
dividual defendants who are officers and directors thereof be enjoined 
from taking any action to liquidate the defendant corporation. The 
District Court dismissed Count Three for failure to state ajclaim upon 


which relief can be granted. 


Count Three states a claim upon which relief can be granted 
because a resolution by the board of directors is a statutory prerequisite 
to voluntary dissolution of the defendant corporation; the defendant direc- 
tors have been illegally elected and therefore should be enjoined from 


resolving to dissolve the defendant corporation. 


I. SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED 
SINCE FACT ISSUES ARE PRESENT. | 


The District Court granted summary judgment for the defendants 
while plaintiff's motion to compel answer to certain interrogatories 
was pending; the District Court then dismissed the motion to compel 
answer as moot. The granting of the summary judgment motion was 
erroneous under these circumstances because the interrogatories sought 
facts relevant to the legal basis upon which the District Court granted 
summary judgment. 


Plaintiff - appellant responded to defendants’ defense of laches 
with two independent arguments: (a) laches does not apply where the 
injured party had no notice or knowledge of the wrong; this is particu- 
larly so where the injured party was never notified that he had any 
rights at all; (b) laches does not apply where the defendants can show 
no injury if plaintiff prevails. Plaintiff sought facts to support each of 
these legal positions through interrogatories; interrogatory 5 sought 
the names and addresses of common shareholders who concededly have 
never been notified that they are common shareholders; interrogatory 7 
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sought to show that persons whom defendants contend are innocent 
third parties who will be injured if plaintiff prevails are actually not 
innocent third parties at all, but the individual defendants. 


Defendants objected to the interrogatories. Plaintiff moved to 
compel answer. Without the benefit of the answers to interrogatories 
5 and 7, and while the motion to compel answer was pending, the Dis- 
trict Court granted summary judgment. This was error since inter- 
rogatories 5 and 7 raised genuine issues of material fact crucially 
relevant to a legal position of appellant. 


STATEMENT OF POINTS 


1. The doctrine of laches does not bar Counts One or Three of 
the complaint for each of the following reasons: 


(a) Plaintiff - appellant and his predecessors in title and 
other persons similarly situated (upon whose behalf appellant brought 
the instant action) did not have knowledge or notice of the violation of 
their rights, nor the opportunity to institute suit; 


(b) Defendants can show no injury resulting from the instant 


action. 


2. Count Three states a claim upon which relief may be granted 
because the defendant directors are holding office illegally. 


3. The District Court erred in granting summary judgment prior 
to ordering defendants to answer plaintiff's Interrogatories 5 and 7 
because the facts sought by such interrogatories are relevant to the 
legal issues decided on the motion for summary judgment; summary 
judgment should not have been granted before the District Court was 


sure that no genuine fact issue remained for trial. 
* 
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ARGUMENT 


INTRODUCTORY | 


The gravamen of Counts One and Three of the complaint is that 
the action of the voting trustees in giving away the voting power of the 
common shareholders to the preferred shareholders was without legal 
effect and that the voting power of the corporation rests with and has 


at all times remained with the common shareholders. 


The position of the plaintiff on the merits is strongly supported 
by a well-reasoned decision of the Court of Appeals for the Fourth 
Circuit, in a case which is virtually identical with this case. Brown v. 


McLanahan, 148 F. 2d 703 (CA 4) was a class action brought by a 
holder of voting trust certificates representing shares of preferred 
stock seeking to set aside as unlawful an amendment of the) corporate 
charter which purported to vest voting rights in the debenture holders. 
The securities were issued under a plan of reorganization pursuant to 
which voting rights were vested exclusively in preferred and common 
stock, but which plan of reorganization also provided for the establish- 
ment of a voting trust of all of the preferred and common stock. With- 
out notice of any kind to the holders of voting trust certificates, the 
directors passed a resolution recommending, and the voting trustees 
as stockholders voted to adopt, an amendment to the charter, diminish- 
ing the voting rights of the preferred stockholders and giving voting 
rights to the debenture holders. The trust specifically authorized the 
voting trustees, in very broad terms, to vote or act with respect to 
any amendment of the certificate of incorporation. Nevertheless, the 
court held (148 F. 2d at 706): | 
. . . we think it perfectly clear that it was not in 
tended by the voting trust agreement to vest the; 
trustees with power either to impair the voting 
power of the preferred stock which they held in| 


trust or to use the power for the benefit of the | 
debenture holders and to the detriment of the 
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holders of preferred stock ... It is elementary 
that a trustee may not exercise powers granted in 
a way that is detrimental to the cestuis que 
trustent; . . . Such an exercise of power is in de- 
rogation of the trust and may not be upheld, even 
though the thing done be within the scope of powers 
granted to the trustees in general terms." 


The court also stated (148 F. 2d at 706): 


"Plaintiff contends that such action on the part of 
the trustees was invalid for three reasons: (1) 
Because it was beyond the powers vested in the 
trustees to diminish the voting power, which they 
held in trust for the holders of preferred stock as 
well as for other stockholders and debenture 
holders, so that upon the termination of the trust 
they would not be able to return it to those from 
whom they had received it in the same condition 
in which it was received; (2) because it was an 
abuse lof trust to use the voting power which the 
trustees held in trust for the benefit of preferred 
stockholders as well as of the debenture holders 
to the advantage of the latter and the detriment of 
the former; and (3) that it was an abuse of trust to 
use the voting power for their own benefit and the 
benefit of corporations in which they were inter- 
ested and to the detriment of preferred stock- 
holders who were beneficiaries of the trust. We 
think the action of the trustees was invalid for 
all three reasons..." 


Plaintiff submits that the holding of this case as well as the 
sound reasoning supporting the holding lead to the conclusion that 
plaintiff is entitled to prevail on the merits. This is particularly so 
due to the special facts of the instant case: The trustees voted to give 
away the voting power of the common shareholders without notifying 
the common shareholders; thirteen days later, the trustees requested 
all common shareholders to terminate the voting trust without dis- 
closing to the common shareholders that the trustees had given away 
their right to vote and that therefore the trustees would not be able to 
return to the common shareholders the same property which had 
originally been put in trust. Defendants sought below to avoid a 
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resolution of the case upon the merits by moving for summary judg- 
ment upon the principal ground that the doctrine of laches bars the 
action. 


I. THE DOCTRINE OF LACHES DOES NOT BAR COUNT ON 
OF THE COMPLAINT. 


Count One of the complaint alleges that the common shareholders 
were illegally deprived of their voting rights by the actions of voting 
trustees who gave away the voting rights of the common shareholders 
to the preferred shareholders; that all voting rights in the corporation 
reside in the common shareholders; that the existing board of directors 
was illegally elected by the preferred shareholders; that the existing 
officers were illegally elected by the board of directors. Count One 
requests the court to appoint a receiver to manage the affairs of the 
corporation until a valid Board of Directors can be elected| by the 
common shareholders. 


| 
The sole ground upon which defendants sought, and the District 


Court granted, summary judgment as to Count One, was the doctrine 
of laches. 


The elements of the defense of laches have been succinctly stated 
| 
as follows: 


"A suit is held to be barred on the ground of laches 
or stale demand where and only where the follow- 
ing facts are disclosed: (1) Conduct on the part! of 
the defendant, or of one under whom he claims, 
giving rise to the situation of which complaint is 
made and for which the complainant seeks a remedy, 
as for example, an invasion by the defendant of the 
complainant's right, such as the right to the posses- 
sion of property; (2) delay in asserting complainant's 
rights, the complainant having had knowledge or 
notice of the defendant's conduct and having been 
afforded an opportunity to institute a suit; (3) lack of 
knowledge or notice on the part of the defendant that 
the complainant would assert the right on which he 
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bases his suit; and (4) injury or prejudice to the 
defendant in the event relief is accorded to the 
complainant or the suit is not held to be barred." 
19 American Jurisprudence, "Equity", Section 498. 

All four elements must be established by the defendants in order 
for the defense of laches to prevail. Count One of the complaint is not 
barred by laches! because two of the four elements are not here present: 
(a) the common shareholders (and particularly, the common share- 
holders who have never received stock certificates) did not have knowl- 
edge or notice of the violation of their rights, nor did they have the 
opportunity to institute suit; (b) Defendants can show no injury if 
plaintiff prevails in this action. 


On January 10, 19389, the voting rights of the common shareholders 
were held in trust by voting trustees. On that date, the voting trustees 
voted to give away the voting rights of the common shareholders to the 
preferred shareholders. Despite the fact that the voting trust agree- 
ment required the assent of two-thirds of the common shareholders in 
order to modify, amend, or terminate it, and despite the fact that the 
action of the voting trustees destroyed the res of the trust which the 
trustees were supposed to be safeguarding for the beneficiaries of the 
trust, the common shareholders, the trustees gave no notice of their 
action to the cestuis que trustent, the common shareholders. Further- 
more, thirteen days after their vote, the voting trustees wrote to the 
common shareholders, recommending termination of the trust and 
requesting the consent of the common shareholders to such termina- 
tion; the letter never mentioned that the voting trustees had given away 
the voting rights of the common shareholders. Now, when one common 
shareholder discovers the wrong that has been perpetrated, and seeks 
to remedy it, he is met with the defense of laches. Surely. where 
crucial facts have been carefully concealed by fiduciaries from their 
beneficiaries, the defense of laches should not be allowed to bar a 
meritorious action. It is for this reason that one relying on the defense 
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of laches must show not only delay in asserting the complainant's rights 
but also that the complainant had knowledge or notice of the wrong com- 
plained of and the opportunity to institute suit. Not only have the com- 
mon shareholders not been given such knowledge or notice, | but the 
crucial facts were carefully concealed from them by persons standing 

| 


in a close and confidential relation to them. 


A fortiori, the doctrine of laches should not apply to the share- 
holders to whom stock certificates have never been issued, Share- 
holders who have never been notified by the defendants of the fact that 
they are common shareholders have certainly not had sufficient notice 
of the violation of their rights to cause the doctrine of laches to bar a 
claim by them. At least to the extent that plaintiff brings this action 
not only on his own behalf but on behalf of such shareholders, the 
doctrine of laches should not bar the action. | 


Another essential element which the defendants must show to be 
present before the defense of laches will be sustained is injury to the 
defendants in the event relief is granted to plaintiff. Mere lapse of 
time is not enough to establish the defense of laches. "The cases all 
proceed upon the theory that laches is not, like limitation, |a mere 
matter of time, but principally a question of the inequity of permitting 
the claim to be enforced--an inequity founded upon some change in the 
condition or relations of the property or the parties." 19 American 
Jurisprudence, "Equity,"' Section 508. There is no injury to the de- 


fendants in this case. 


The principal ground upon which defendants assert injury to 
themselves by reason of the instant action is that over the] years the 
corporation, through its officers elected by the preferred shareholders, 
has entered into thousands of contracts and other business arrange- 
ments, and that if the claim asserted by plaintiff is held to be correct, 
all of the actions of the corporation over these years will|be invalidated. 
It is well settled that this is not so. Should this court or the District 
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Court hold on the merits that the action in 1939 of the trustees of the 
voting trust in giving up the voting rights of the common stock and in- 


vesting all voting rights in the preferred stock is void, this result 
would not affect any action of the corporation over the past twenty 
years. Even if the elections by the preferred stockholders of directors 
and the elections by said directors of officers over the past twenty 
years have been illegal, the law is well settled that the corporation and 
those dealing with the corporation are bound by the act of de facto 
directors and officers of the corporation even though it should turn out 
now that such directors were not de jure directors. Kuser v. Wright, 
52 N.J. Eq. 825, 31 Atl. 397 (Ct. Err. App); Gleason v. Canterbury 
Mutual Fire Insurance Co., 73 N.H. 583, 64 Atl. 187; Tufts v. Waltham 
Autobus Co., 273'Mass. 390, 173 N.E. 537; 2 Fletcher, Cyclopedia of 
the Law of Private Corporations, Sections 276, 375 and 377. Thus, 
whatever the result of this case, no corporate action of the last twenty 
years will be disturbed. 


Of course, the fact that if plaintiff's contention is sustained the 
voting rights will be in the common shareholders rather than in the 
preferred shareholders is no concern of the corporation. The corpo- 
ration is not injured because one class of shareholders rather than 
another has voting rights. Similarly, that fact that if plaintiff's con- 
tention is sustained the individual defendants may be (depending upon 
how the common stock votes) deprived, for the future, of their posts 
with the corporation, is no ground for application of the doctrine of 


laches. They have acquired no property right to corporate office. 


Defendants contended below that holders of preferred stock who 
have purchased shares since 1939 will be injured if relief is granted 
to plaintiff. This contention assumes (a) that the preferred stock pur- 
chased since 1939 has been purchased in reliance upon the fact that 
the stock carried voting rights with it; and (b) that innocent third 
parties bought the preferred stock. These are assumptions of fact 
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crucial to defendants’ contention that the preferred shareholders would 

be injured if plaintiff prevails here. Yet, on the one hand, these assump- 
tions of fact are not supported, even by affidavit, and, on the |other hand, 

the assumptions of fact themselves raise a fact issue; the presence of an 
issue of fact in and of itself requires the reversal of the granting of defend- 
ants’ motion for summary judgment.? It is significant that when plaintiff, 
by his Interrogatory No. 7, sought to ascertain how much preferred stock 
the insider defendants had purchased, defendants objected fiercely. To 

the extent that corporate insiders have purchased preferred|stock at 
bargain prices, they should not be heard to assert the defense of laches. 
Yet, plaintiff's attempt to ascertain the extent to which insiders have 
purchased preferred stock has been blocked by the defendants. 


The Class A and B preferred stock of the defendant see caiien is 
traded as a unit. The preferred stock has recently been trading at about 
$115 which gives a 6% return in view of the $7.00 a year which is payable 


in dividends on the Class A and B preferred stock. This price of $115 is 
to be compared to the price which the preferred stock will receive in 
liquidation, which is $184. The selling price of the preferred stock ap- 
pears to be a function of the return received thereon; there lis no reason 


to believe that the selling price is a function of the presence or absence 
of voting rights in the preferred stock. Defendants have made no show- 
ing of any kind that the voting rights of the preferred stock constitute 
a right which either had any value or was even relevant to the purchase 
or sale of preferred stock. If defendants wish seriously to press this 
point, a factual issue may be created, which must be resolved by a full 


trial on the merits. 


There is a further reason why the doctrine of laches is not appli- 
cable to this action. The right of the common shareholders to vote by 


——— 


: See cases cited at p. 19, Part I, infra. 
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reason of being common shareholders is an inherent property right 
which cannot be taken away without their consent. Faunce v. Boost 
Company, 15 N.J. Super. 534, 83 A. 2d 649; E. K. Buck Retail Stores 
v. Harkert, 157 Neb. 867, 62 N.W. 2d 288. See also Michie's Juris- 


prudence of Virginia and West Virginia, Vol. IV, 1958 Cum. Supp. p. 49: 


"The right of voting stock at corporate meetings is 
an incident of ownership. It is a part of the stock- 
holder's property inherent in him by virtue of his 
title.' It follows that the stockholder cannot be de- 
prived of it, and that the right cannot be essentially 

impaired, either by the legislature or the corpora- 

tion, without his consent, through amending the 
charter or by-laws." 


Fein v. Lanston Monotype Machine Company, 196 Va. 753, 85 S.E. 2d 353; 
5 Fletcher, Cyclopedia of the Law of Private Corporations, Section 2025. 


Since the right to vote could not be taken away from the common 
shareholders without their consent, and since such consent was not ob- 
tained, it follows that the common shareholders today still retain their 
right to vote, a property right inherent in their common stock holdings. 
This right cannot be taken away from them by the doctrine of laches. 

In a proper case, the doctrine of laches might prevent a stockholder from 
attacking the exercise of his rights by a voting trustee in the past; how- $ 
ever, the doctrine of laches should not operate to achieve the result that N 
a voting trustee, in violation of his trust, can expropriate totally the vot- 
ing rights of the common shareholders. Plaintiff in this case is not seek- 
ing to upset any of the actions taken by the corporation over the past 20 
years. All that plaintiff is contending is that the common shareholders 
do now have, as they have always had, sole voting power in the defendant 
corporation, and that they should be allowed to exercise that power for < 
the future. In other words, even if it were true that the remedy for 
attacking past actions of the corporation were lost by reason of the doc- 
trine of laches,' nevertheless the right to vote the stock of the corpora- 
tion in the future has not been and could not have been lost by operation 
of the doctrine of laches. 
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I. COUNT THREE STATES A CLAIM UPON WHICH les 
CAN BE GRANTED BECAUSE THE DEFENDANT DIREC- 
TORS ARE HOLDING OFFICE ILLEGALLY. 
Count Three of the complaint requests that the defendant corpo- 
ration and the individual defendants who are officers and directors 
thereof be enjoined from taking any action to liquidate the defendant 
corporation. Defendants contend that this count fails to state a claim 
upon which relief can be granted, for the reason that the plaintiff and 
other common shareholders will have an opportunity to vote on the 
question of dissolution. Defendants further contend that this count is 
premature because dissolution has not yet been voted at a stock- 
holders' meeting. 


The crucial distinction between the instant case and the cases 
cited by defendants in support of their contention that this count is pre- 
mature is that in this case the directors and officers whose actions 
plaintiff seeks to enjoin have been illegally elected by the vote of 
stockholders who do not have the voting rights in the corporation. The 
rationale of the cases cited by defendants is stated succinctly in 
Lebold v. Inland $.S. Co., 82 F. 2d 351 (CA 7): 


| 
Thus far, the majority, though it has admitted its 
motive, has done only that which the statute perr 
mits it to do, call a meeting for dissolution. This 
it has a legal right to do. 


In the instant case the directors of the corporation and the officers of 


the corporation do not have a legal right to recommend liquidation of 


the corporation because they are not legal directors or officers of the 
corporation. 


Defendants contend that the fact that plaintiff and other common 
shareholders will be able to vote on the liquidation of the corporation 
requires the dismissal of Count Three. This contention ignores both 
the law of Virginia and the practicalities of modern corporate life. 
Legally, the approval of the board of directors is required before 
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there can be a voluntary dissolution of the corporation. §13.1-31 

Code of Virginia (1950). Practically, the resolution of the Board of 
Directors and the opinion of the officers will have great influence upon 
how shareholders vote on dissolution. 


The present board of directors has been elected by the preferred 
shareholders. The preferred stock is presently trading at $115. In the 
event of liquidation of the corporation the preferred stock will be paid 
$184 per share (treating the A & B preferred stock as a unit). What, if 
anything, will be left for the common shareholders is not clear. At the 
time the present action was filed, the board of directors was about to 
vote to recommend dissolution of the corporation. J.A. 4. Obviously, 
the recommendations of the board of directors will have a substantial 
influence on how the stockholders of the corporation, whether preferred 
stockholders or common stockholders, vote on the question of dissolu- 
tion. It is plaintiff's contention that liquidation would be disadvantageous 
to the common stock and advantageous to the preferred stock. The 


preferred stockholders have illegally elected a board of directors which 


is about to recommend to the shareholders that the corporation be 
liquidated. The situation that plaintiff seeks to bring about is simply 
that in the event liquidation is proposed, directors legally elected by the 
common shareholders will be the ones to recommend to the shareholders 
for or against liquidation. Plaintiff contends that all shareholders of the 
corporation, andiparticularly the common shareholders, are entitled to 
have a recommendation with respect to liquidation from a legally 

elected board of directors. 


I. SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED 
SINCE FACT ISSUES ARE PRESENT. 
Rule 56 of the Federal Rules of Civil Procedure authorizes sum- 
mary judgment only where the record shows "that there is no genuine 
issue as to any material fact and that the moving party is entitled to 
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judgment as a matter of law." Fed. R. Civ. P. 56(c). The Supreme 
Court has ruled that "[Rule 56] authorizes summary judgment only 
where the moving party is entitled to judgment as a matter of law, 
where it is quite clear what the truth is, that no genuine issue remains 
for trial..." Sartor v. Arkansas Gas Corporation, 321 US. 620, 627. 
This court has set forth the following principles to be applied in decid- 
ing motions for summary judgment: factual issues are notjto be tried 
or resolved by summary judgment; only the existence of a genuine and 
material factual issue is to be determined on motion for summary 
judgment; doubts are to be resolved against the granting of summary 
judgment; summary judgment may be granted only where a directed 
verdict in favor of the moving party would be justified. Dewey v. 
Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 (C.A. D.C.). Cf. Doehlers 
Metal Furniture Company v. United States, 149 F. 2d 130 (C.A. 2) 

(A litigant has a right to trial where there is ‘the slightest! doubt' as to 
the facts). 


| 
Applying these legal principles to the facts of this case, plaintiff 


contends that it was error to grant summary judgment while plaintiff's 
Interrogatories 5 and 7 remained unanswered and while plaintiff's 


motion to compel answer was pending.® 


Interrogatory 5 seeks the names and addresses of those common 
shareholders who have not yet received their common stock certificates 
from the defendant corporation; i.e., common shareholders who have 
never been notified that they have any rights as common shareholders.* 


. After granting the defendants' motion for summary judgment the District 
Court dismissed plaintiff's motion to compel answer to interrogatories as moot. 
J.A. 43. Of course, the motion was then moot. The error of the District Court 
lay in granting the summary judgment with unresolved factual issues disclosed 
on the record. 


4 Interrogatory 6 asks for the number of common shareholders who had not 
received their common stock certificates on specified dates. Since this Inter- 
rogatory is ancillary to Interrogatory 5, it is not discussed in the} text. 
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Plaintiff brought the instant action not only on his own behalf, but on 
behalf of all others similarly situated. When he attempted to ascer- 
tain the identities of other members of the class, which members have 
never been notified by the defendant corporation that they are common 
shareholders, the defendant corporation objected. 


In a class action a plaintiff is entitled to find out from the defend- 
ant who the other members of the class are. Simple fairness to the 


other members of the class requires no less. 


Furthermore, ascertaining who the other members of the class 
are in the instant case is directly relevant to the defense of laches, 
the legal ground upon which the District Court granted summary judg- 


ment as to Count|One. As was noted in Argument I, supra, one assert- 


ing laches must show that the injured party had notice or knowledge of 
the conduct complained of and an opportunity to institute suit. Common 
shareholders who were never notified of their rights as common share- 
holders never had such notice. No defense of laches would be possible 
against them. A plaintiff in a class action is entitled to ascertain other 
members of the class against whom a given defense cannot be asserted, 
at least where the defendants have failed to apprise such other class 
members of their rights. Plaintiff submits that defendants should not 
be allowed on the one hand to fail to notify common shareholders of 
their rights as common shareholders and, on the other hand, when one 
common shareholder sues to vindicate the rights of all common share- 
holders, to keep secret the names of such other common shareholders. 
Consequently, the motion for summary judgment should not have been 
granted since the defendant corporation refused to furnish such informa- 
tion and such information, if furnished, would probably have resulted in 
a different resolution of the legal issue upon which the District Court 
based its decision. Whether or not this result would have followed 
from disclosure of the requested information, at least it cannot be said 
that it is quite clear what the truth is. The District Court should not 


21 


have granted summary judgment while plaintiff's motion to compel 


answer to Interrogatory 5 was pending. 


Interrogatory No. 7 asks each individual defendant to!set forth 
his stock holdings, both common and preferred, in the defendant corpo- 
ration, the dates of acquisition and the cost. Plaintiff has reason to 
believe that much or all of the preferred stock in the defendant corpo- 
ration has been purchased by individual defendants at bargain prices. 
J.A. 42. Such facts, if true, bear directly on the assertion jof defend- 
ants that innocent third parties who have bought preferred stock since 
1939 will be injured if appellant prevails. If the facts which plaintiff 
believes to be true are true, the purchasers of preferred stock are not 
innocent third parties but are individual defendants who are in no posi- 
tion to assert that they have acquired any vested rights by reason of 
having bought preferred stock. Thus, if the facts are as plaintiff be- 
lieves them to be, the legal posture of the case changes markedly. 
Plaintiff should not be put out of court before he is able tojascertain 
the facts. | 


Plaintiff responded to defendants' defense of laches with two in- 
dependent arguments: (a) laches does not apply where the| injured party 
had no notice or knowledge of the wrong; this is particularly so where 
the injured party was never notified that he had any rights at all; (b) 
laches does not apply where the defendants can show no injury if plain- 
tiff prevails. Through Interrogatory 5, plaintiff sought facts to support 
his first position and also sought to ascertain the identities of certain 
members of the class upon whose behalf the instant action was brought; 
plaintiff sought facts to support his second position through Interroga- 
tory 7; in both instances, the defendants objected; plaintiff moved to 
compel answer to the Interrogatories. Without the benefit of the answers 
to Interrogatories 5 and 7, and while the motion to compel answer was 
pending, the District Court granted summary judgment against appellant. 
This was error, since Interrogatory 5 and Interrogatory 7 each raise a 


genuine issue of material fact crucially relevant to a legal position of 


22 


plaintiff. On such a record, it is by no means clear what the truth is. 


Hence, summary judgment should not have been granted. 


CONCLUSION 


For the reasons stated, the order of the District Court dismiss- 
ing Counts One and Three of the complaint should be reversed and the 


cause remanded for further proceedings. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED. 
In the opinion of the appellees, the questions are: 
1. Did the District Court correctly decide that an ac- 
' tion brought to challenge the legality of an amendment 


' to a Virginia corporation’s charter twenty years after it 
was adopted is barred by laches? 


9. Did the District Court correctly decide that an action 
seeking to enjoin the dissolution of a corporation was 
prematurely brought when no steps had been taken by its 


' Board of Directors, much less its stockholders, to approve 
a dissolution? 


3. Is the correctness of the District Court’s decision af- 
fected by its dismissing as moot appellants’ motion to com- 
pel answers to certain irrelevant interrogatories to which 
the appellees had objected? 
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United States Court of Appeals 


No. 15,447 


Kiyepon Goutp, Jz., 
Appellant, 


v. 


Disrricr National Securities CoRPoRaTION, ET AL., 
Appellees. 


Appeal From the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTERSTATEMENT OF THE CASE. 


Appellees believe that an amplification of the statement 
of the case contained in appellants’ brief will be of aid 
to the Court. 


This is an appeal from an order of the District Court 
granting appellees’ motion for summary judgment, dis- 
missing counts one and three of appellants’ complaint. No 
appeal has been taken from the District Court’s dismissal 
of the three remaining counts. (J.A. 43.) 


Appellant Gould has been the record owner since Feb- 
ruary 20, 1959, of twenty shares of the common stock of 
the Corporation’s 23,824 shares of capital stock of all 
classes and brings this suit on his own behalf and on be- 
half of ‘‘all others similarly situated’’, pursuant to Rule 
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23(a) of the Federal Rules of Civil Procedure. (J.A. 2, 11, 
12.) Over the past few years, the market price of the com- 
mon stock has ranged from $4.75 to $6.00 a share. (J.A. 
42.) 


Under date of December 11, 1926, a number of the of- 
ficers and directors of the now defunct District National 
Bank and more than 75 per cent of its stockholders entered 
into an agreement, referred to as the voting trust agree- 
ment, which provided, among other things, for the organi- 
zation of the District National Securities Corporation, 
hereinafter sometimes referred to as the Corporation, 
one of the appellees herein. (J.A. 9.) 


Pursuant to this agreement, the Corporation was incor- 
porated under the laws of the Commonwealth of Virginia 
on January 21, 1927, and its Charter was duly recorded 
in the office of the Secretary of the Commonwealth at 
Richmond, Virginia, and in the office of the Clerk of the 
Cireuit Court of Arlington County, Virginia, as required 


by law. (J.A. 17-18.) Its primary purpose was to benefit 
the stockholders of the District National Bank by investing 
in second trust notes and otherwise dealing in real estate, 
this type of business activity being prohibited to the Bank 
under the national banking laws. (J.A. 8.) 


The District National Bank had 10,000 shares of capital 
stock authorized and outstanding. (J.A. 9.) The capital 
structure of the District National Securities Corporation 
consisted of 10,000 shares of 7% cumulative preferred 
stock of the par value of $100 per share and 10,000 shares 
of common stock of no par value. 


The stockholders of the District National Bank were 
given the first right to subscribe for the preferred stock 
of the Corporation at its par value. The preferred stock 
not subscribed for by the District National Bank stock- 
holders was then offered and sold to the public at par. 
(J.A. 9.) 


The stockholders of the District National Bank acquired 
a beneficial interest in the common stock of the District 
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National Securities Corporation by what in effect was a 
stock dividend issued by the Bank. The Bank declared 
a special dividend of $1.00 a share on its stock which was 
credited to the account of the Corporation. The stock- 
holders of the Bank, in turn, received a stock interest in 
the Corporation of one share of the common stock of the 
Corporation for each share of Bank stock owned. (J.A. 8.) 


No common stock certificates of the Corporation were 
issued to the stockholders of the Bank, but there was placed 
on their Bank stock certificates an endorsement evidene- 
ing a corresponding ownership in the Corporation. This 
endorsement provided as follows: 


“The registered holder of the share or shares of 
stock represented by the within certificate is entitled 
to a beneficial-interest in an equivalent number of 
shares represented by said certificate, in the common 
stock (of no par value), of District National Securi- 
ties Corporation, under the terms of a certain agree- 
ment dated December 11, 1926, made between Robert 
N. Harper, Wharton E. Lester and Ralph P. Barnard, 
Trustees, parties of the first part, and Horace G. 
Smithy, Joshua Evans, Jr., Hilleary L. Offutt, Jr., 
Robert Lee O’Brien, Christian J. Gockelecr, Charles 
C. Rogers, and John F. Maury and other subscribers, 
as stockholders of the District National Bank of 
Washington, parties of the second part, subject to all 
the agreements, terms and conditions contained in the 
said agreement, which is hereby made a part of 
this endorsement, with the same force and effect as if 
it had been set forth in full and which agreement is 
on file in the office of the Trustees at the District 
National Bank of Washington, 1406 G Street, N. W., 
Washington, D. C.’’ (J.A. 8-9.) 


The voting trust agreement of December 11, 1926, pro- 
vided, among other things, that although the Charter of 
the Corporation to be formed should vest the voting rights 
in the common stock, nevertheless these voting rights were 
expressly granted to the voting trustees named in the 
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trust agreement. (J.A. 9.) The trustees voted the stock 
until 1939, when the Charter provision relating to voting 
rights was amended so as to vest the voting rights in the 
preferred stock (J.A. 9.) 


This amendment, to which count one of the appellants’ 
complaint is addressed, was adopted on January 12, 1939. 
Thereafter, it was recorded in the offices of the State Cor- 
poration Commission of Virginia, and the Clerk’s Office 
of the Circuit Circuit of Arlington County. (J.A. 20-21.) 
In pertinent part, the amendment provided: 


“That the sixth paragraph of Article Fourth of the 
Certificate of Incorporation, which reads: 

‘The holders of said preferred stock shall not be 

entitled by reason of their holdings to any voice or 

vote in the management of the affairs of the Corpo- 

ration. The voting power shall be confined to the 

holders of the Common Stock,’ 


be stricken out, and in lieu thereof, there be inserted 

the following :— 
‘Sole voting power shall be vested in the holders of 
the preferred stock; provided, however, that if all 
such preferred stock be at any time redeemed or 
otherwise acquired by the Corporation, voting power 
shall thereupon rest in the holders of Common 
Stock,’ ’’? (J.A. 19.) 


The by-laws were also amended to conform to the 
amended Charter. (J.A. 9.) 


The District National Bank closed in 1933 as the result 
of the ‘‘bank holiday’’. It was placed in receivership and 
never reopened. The receivership was terminated in 1938 
and the records destroyed by officials of the Treasury De- 
partment. (J.A. 10.) 


Shortly after the amendment to the Corporation’s Char- 
ter, referred to above, the Corporation addressed a letter 
to its stockholders in which it pointed out that, as the Dis- 
trict National Bank had gone through receivership and 
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its shares could no longer be transferred, it recommended 
that the voting trust agreement be cancelled and certificates 
of the common stock of the Corporation be issued to those 
entitled thereto because of their ownership of District 
National Bank shares. The requisite number of consents 
of the trustees and stockholders as required by the agree- 
ment was obtained and the voting trust agreement termi- 
nated. (J.A. 10, 36-38.) 


After the termination of the voting trust agreement, 
common stock of the Corporation was issued to the holders 
of the then worthless stock of the District National Bank 
on a share for share basis. A small number of these cer- 
tificates have not been delivered by reason of the failure 
of their owners to come forward and the inability of the 
Corporation, despite considerable effort, to locate them or 
their heirs. (J.A. 12.) 


The Corporation was seriously affected by the great de- 
pression of the ’30’s. No dividends had been paid on its 
preferred stock for years. In 1942, unpaid dividends for 
twelve years, or $84.00 per share, had accumulated on the 
preferred stock. (J.A. 10-11.) At this time, the Charter 
was again amended reeapitalizing the Corporation in perti- 
nent part as follows: 3,088 shares of preferred stock that 
had been acquired by the Corporation were cancelled; two 
classes of preferred stock were ereated from the 6,912 
shares remaining—Class A and Class B, each consisting of 
6,912 shares. (J.A. 10.) While both classes continued 
to be entitled to preferred dividends, their cumulative 
rights were eliminated. The par value of each share 
of the Class A was fixed at $100.00 per share. The Class 
B, while given no par value, was given a stated value of 
$84.00 per share to be paid in the event of dissolution of 
the Corporation or call of the stock, this sum representing 
the amount of accumulated but unpaid dividends on the 
original preferred stock. (J.A. 11.) 


Of particular significance here, the voting rights were 
placed in the Class A preferred stock, and since that 
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amendment these rights have been exercised by its holders. 
Since the 1939 amendment, the preferred stockholders, and 
after the 1942 amendment the Class A preferred stock- 
holders, have held the voting rights in the Corporation. 
They have elected a Board of Directors which, in turn, 
elected the officers of the Corporation annually since 1939. 
(J.A. 11.) The management of the Corporation so elected 
has participated in and approved all of the broad scope 
of activities incident to the conduct of its business 
and functioning. (J.A. 11-12.) 


Since the amendment of 1939, 5,224 shares of preferred 
stock, which includes the Class A and B preferred, which 
are traded as a single unit, have been acquired by 28 stock- 
holders. (J.A. 11.) This sum represents 37.8% of pre- 
ferred stock. (J.A. 11.) 


The trustees, as well as the attorneys who acted for the 
Corporation during the period of the foregoing events 
now questioned by appellants, are deceased. (J.A. 10.) 


Count three of the complaint, charging a threatening 
breach of the fiduciary duty owed to all of the Corpora- 
tion’s stockholders by the individual appellees, seeks an 
injunction because of the following facts. In early 1959, 
the Board of Directors appointed a committee for the pur- 
pose of considering the financial future of the Corpora- 
tion and studying various possible means of advantage- 
ously altering the Corporation’s capital structure. (J.A. 
12.) The committee recommended to the Board at its May 
13, 1959 meeting that the Corporation be dissolved. (J.A. 
12.) The complaint herein was served on the appellees 
during this meeting and therefore this recommendation 
was not acted upon then nor given any consideration since, 
the Board’s position being that any determination of this 
matter should be deferred until this action is terminated. 
(J.A. 12.) Accordingly, it is unknown what action the 
Board will take. 


Assuming the Board adopts the committee’s recommen- 
dation, it will be placed before a meeting of all of the 
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stockholders for their consideration and vote. The indi- 
vidual appellees who would be entitled to vote upon the 
recommendation, should those circumstances develop, col- 
lectively own 2,145 shares of common stock, 1,594 shares 
of Class A preferred, and 1,594 shares of Class B pre- 
ferred, or 22.4% of all outstanding stock of the Corpora- 
tion. (J.A. 13.) 


After this action was commenced, the appellants, on 
July 27, 1959, addressed a series of interrogatories to the 
appellees. (J.A. 99-31.) Certain of them were objected to. 
(J.A. 31-32.) Appellants’ motion to compel their answers 
was dismissed as moot following the granting of appel- 
lees’? motion for summary judgment. (J.A. 43.) 


STATUTE INVOLVED. 
Section 13.1-81, Code of Virginia (1950), as amended: 


“Voluntary dissolution by act of corporation— 
A corporation may be dissolved by the act of the cor- 


poration, when authorized in the following manner: 


(a) The board of directors shall adopt a resolution 
recommending that the corporation be dissolved, 
and directing that the question of such dissolu- 
tion be submitted to a vote at a meeting of stock- 
holders. 


At such meeting a vote of stockholders entitled 
to vote thereat shall be taken on a resolution 
to dissolve the corporation. The holder of each 
outstanding share of the corporation shall be 
entitled to vote thereon, whether or not entitled 
to vote thereon by the provisions of the articles 
of incorporation. Such resolution shall be 
adopted upon receiving the affirmative vote 
of the holders of more than two-thirds of 
the outstanding shares of the corporation.’’ 
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SUMMARY OF ARGUMENT. 


This appeal is addressed to the correctness of the Dis- 
trict Court’s ruling dismissing counts one and three of 
appellants’ complaint. Count one charges that the vesting 
of the voting rights in the preferred stockholders of the 
Corporation, rather than in the common stockholders, in 
1939, was invalid, and consequently the directors and of- 
ficers of the Corporation who have been elected annually 
since 1939 hold their offices illegally. 


Appellant Gould, who became the record owner of 20 
shares of common stock of the Corporation on February 
20, 1959, and who filed suit on his own behalf and on be- 
half of all others similarly situated, is together with all 
common stockholders barred by laches from attempting to 
challenge this transaction which occurred more than twenty 
vears ago and has been acquiesced in since then, because 
they have been lacking in diligence, and as a result: 
(a) the rights of third parties have intervened, (b) 
important and material witnesses have died, and (c) 
material evidence has been lost or destroyed.’ To permit 
such a challenge at this late date would unsettle a great 
area of stability of interests which have been attained dur- 
ing this period of delay and acquiescence. 


Count three of the complaint, which the Court dismissed 
as premature, seeks to enjoin the directors of the Corpo- 
ration (the individual appellees) from taking any action to 
dissolve the Corporation. The lower Court’s action was 
proper because: (a) no formal corporate action had or 
has been taken by the directors to commence dissolution 
proceedings, (b) the directors may only recommend dissolu- 
tion which to become effective must be approved by the 
vote of two-thirds of all classes of stockholders, and (c) 
appellants failed to demonstrate any imminent damage 


1 Appellant Gould is, of course, barred by the laches of his predecessor in 
title, Gillons v. Shell Co, of Cal., 86 F. 2d 600, 605 (9th Cir. 1936), cert. den. 
302 U. S. 689 (1937); United States, ex rel. Givens v. Work, 56 App. D. C. 
330, 13 F. 2d 302 (1926), cert. den. 273 U.S. 711. 
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of the character necessary to sustain the extreme injunctive 
relief here requested. 


Appellants also complain of the Court’s action in dis- 
missing as moot their motion to compel answers to certain 
interrogatories directed to the appellees and to which ap- 
pellees objected. 


The interrogatories numbered 5, 6 and 7 seck to have 
the appellees compile substantial data from the records 
of the Corporation which was fully accessible to the ap- 
pellants in their capacity as stockholders. The Court’s 
action was proper, since these interrogatories which seek 
the names of all stockholders not receiving their stock 
certificates in 1939, the number of unissued certificates as 
of particular dates since 1939, the number of particular 
shares owned by individual appellees, the date of their 
acquisition, and the cost of each share, are patenily irrele- 
vant to any issue under either count one or count three. 
Moreover, substantially all of the information requested 


was readily available to appellants as stockholders, as they 
had been specifically invited to examine the corporate 
records at any reasonable time. 


ARGUMENT. 
L 


The District Court Correctly Determined That Count One of the 
Complaint Is Barred by Laches. 

The District Court’s dismissal of count one, which con- 
tests the title to office of the present officers and directors 
of the Corporation and seeks a receivership, is based upon 
a finding that appellants are guilty of laches. The sig- 
nificant fact supporting the Court’s finding is an unex- 
plained twenty-year period of acquiescence, during which 
time rights of third parties intervened and material evi- 
dence was lost. When these circumstances are measured 
against the disruptive effect of the extraordinary relief 
sought herein to the Corporation and its stockholders, the 
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Court’s conclusion that appellants’ claim is lacking in 
equity was entirely correct. 


Appellants’ position is that the amendment to the Cor- 
poration’s Charter in 1939 vesting the voting rights in the 
preferred stock deprived them of rights that they now seek 
to recover. Appellees’ position is that this claim, if ever 
valid, has grown stale and is now barred by laches. Gen- 
erally, the doctrine of laches is applied where a complain- 
ant’s lack of reasonable diligence results in material altera- 
tions of rights, so that the granting of relief causes injus- 
tice. Penn Mutual Life Ins. Co. v. Austin, 168 U.S. 685, 698 
(1898) ; Hammond v. Hopkins, 143 U.S. 224, 250 (1892). In 
such circumstances, unreasonable delay is deemed inex- 
eusable except for the showing of actual hindrance caused 
by the fraud or concealment of the adverse claimant. 
Landell v. Northern Pac, Ry. Co., 122 F. Supp. 253, 255-56 
(D.D.C. 1954), aff'd. 96 U.S. App. D.C. 24, 223 F. 2d 316, 
cert. den, 350 U.S. 844 (1955). 


Appellants seek to excuse their delay by asserting that 
the act which deprived them of their alleged rights was 
carefully concealed from them and therefore they lacked 
notice and opportunity to institute suit. Contrary to 
appellants’ unsupported claim of concealment, the uncon- 
tested facts are that the amendment was recorded as re- 
quired by law both in the offices of the State Corporation 
Commission of Virginia and the Clerk’s Office of the Cir- 
euit Court of Arlington County. The recording of the 
amendment to the Charter, as indicated, was, as a matter 
of law, notice to the appellants of the contents thereof. 
Ginsburg v. Lindel, 107 F. 2d 721, 728 (8th Cir., 1939) ; 
Chavis v. Gibbs, 198 Va. 379, 382, 94 S.E. 2d 195, 197 
(1956). 


Appellants’ contention of lack of notice of matters of 
public record is identical to that rejected by this Court in 
Mt. Vernon Savings Bank v. Wardman, 84 U.S. App. D.C. 
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343, 173 F.2d 648 (1949), where, in similar circumstances, 
this Court held: 


‘“‘ Appellant attempts to excuse its delay because of 
lack of knowledge and this is advanced in the face of 
the known fact that there was available at all times 
for consultation, for the purpose of discovering the 
claimed fraud, public information of record. Posses- 
sion of the means of knowledge of fraud is in equity 
tantamount to knowledge itself.” 84 U.S. App. D.C. 
at 344, 173 F.2d at 649. 


In further support of this point, it should be noted that 
appellants have never received a notice of an annual meet- 
ing of stockholders to which under their view they would 
have been entitled annually since the termination of the 
voting trust in 1939. The occurrence and annual recur- 
rence of such an unusual circumstance imputes notice as 
fully as the publication of the amendment by recordation. 
Andrus v. St. Louis Smelting Co., 130 U.S. 643, 647 (1889) ; 
United States Trust Co. v. David, 36 App. D.C. 549, 557 


(1911). This fundamental principle was applied in the 
David case, where this Court, in quoting Wood v. Carpen- 
ter, 101 U.S. 135, held: 


‘Whatever is notice enough to excite attention and 
put the party on his guard and call for inquiry, is 
notice of everything to which such inquiry might have 
led. When a person has sufficient information to lead 
him to a fact, he shall be deemed conversant of it.’’ 
36 App. D.C. at 557. 


Appellants’ assertion at this late date that the trustees 
concealed their actions and that they were deprived of 
notice is, by reason of the foregoing, totally untenable. 


In an effort to avoid the force of these principles, ap- 
pellants contend that stockholders who did not receive 
their corporation stock certificates at the time of the ter- 
mination of the voting trust would not be barred by laches. 
The basis of this contention is that, since these persons had 
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no awareness of the existence of rights, they cannot be held 
to have received notice of their deprivation. This argu- 
ment is totally lacking in merit. These stockholders be- 
came such when their bank stock was endorsed, which 
status remains unaffected by their failure to come forward 
at the Corporation’s request to obtain a separate stock 
certificate issued in their name. 11 FiercHEeR CycLopepia 
Corporations, § 5092 (Permanent Edition). 


In summary, all common stockholders were charged with 
knowledge of their rights and notice of their claimed 
deprivation. As such, they have had the opportunity to 
attempt to vindicate this alleged wrong for twenty years. 
Furthermore, the mere fact that a stockholder failed to 
come forward and claim his stock certificate is no proof 
that he lacked knowledge of his rights. 


The second of appellants’ arguments in charging the 
District Court erred is that no damage can be demon- 
strated by the granting of the requested relief. This 
argument is equally lacking in merit. The disruptive effect 
to the stability of the appellee’s corporate structure by 
the judicially enforced reorganization appellants seek is 
appropriately recognized as material damage in Romer v. 
Porcelain Products, Inc., 23 Del. Ch. 52, 2 A.2d 75 (1938). 


There, suit was brought to annul an amendment to the 
corporation’s charter adopted in 1933, which reclassified 
its preferred stock by deleting its cumulative provisions. 
The complainants waited four and one-half years after 
its adoption before acting. In dismissing the action be- 
cause of complainants’ laches, the Court held: 


‘‘When a corporation takes important action of the 
kind here challenged, action which involves a com- 
plete change in its capital structure and which alters 
in a radical way the character and rights attaching 
to its shares in the future, it would seem that there 
ought to come a time when it could be safely said 
that the action, though originally subject to attack 
for want of power, has nevertheless passed into the 
settled status of accepted fact. The desirability of 


13 


repose to fundamental questions vitally affecting the 
corporation’s future welfare and the great desidera- 
tum of certainty as to the exact character and rights 
not only from the viewpoint of the stockholders who 
might desire to sell their stock but of other persons 
who contemplate buying it, as well as from the view- 
point of the corporation, forcefully suggest that there 
ought to come a time when it could be said with as- 
surance that the status of the rights and burdens at- 
taching to the corporation’s securities is definitely 
fixed.’? 23 Del. Ch. at 55-56, 2 A.2d at 76-77. 


Wholly aside from damage of this character, the tardy 
bringing of this action threatens substantial injury to in- 
tervening rights. During the 20 year period of neglectful 
silence of which appellants are guilty, 5,224 shares, or 
37.8%, of the preferred stock having voting rights have 
been acquired by 28 stockholders. The deletion of these 
rights from this stock, as well as from all other shares of 
preferred stock, is of course the object of count one. 


The District Court correctly determined that these rights 
are deserving of greater equity than appellants’ claim. 
Support for this aspect of its conclusion is found in Romer 
v. Porcelain Products, Inc., supra, wherein the Court 
noted: 


“The interests of the purchasers [of the stock] are 
of course not large. But such as they are, they are 
entitled to be protected against damage thereto which, 
had the complainants been reasonably diligent in as- 
serting their rights, they would have been saved.’’ 23 
Del. Ch, at 58, 2 A.2d at 77. 


Appellants seek to circumvent the application of this 
principle on two grounds. They first contend that reliance 
upon this point necessitates an assumption of fact which 
they dispute, for which reason they claim summary judg- 
ment was improper. The assumption of fact to which 
they refer is that the intervening purchasers of the pre- 
ferred stock relied upon its possessing voting rights as 
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an inducement to purchase. They contend that the prom- 
ise of a preferred dividend was the sole inducement for 
purchase, the voting rights having no relative value. This 
contention falls of its own weight. That the voting rights 
are considered a valuable property right is aptly demon- 
strated by the efforts of the appellants herein. The only 
necessary facts pertinent to the application of this prin- 
ciple of protecting intervening rights, which require no 
assumption, is that voting rights have been acquired by 
preferred stockholders which this action seeks to delete. 
Appellants certainly cannot dispute this. 


The appellants additionally contend that this stock was 
not purchased by innocent third parties but by the indi- 
vidual appellees, Significantly, they do not furnish, as 
they cannot, any reference to the record to support this 
unfounded allegation. They assert, however, that the fail- 
ure of appellees to respond to one of their interrogatories 
completely barred the discovery of proof of this alleged 
fact. The interrogatory to which they refer sought to de- 
termine the number of shares of preferred stock owned 
by the individual appellees, the date of acquisition, and 
the cost of each share. Each item of information they 
sought is not only entirely irrelevant but with the excep- 
tion of the cost, is a matter of record in the Corporation’s 
stock transfer ledger and fully accessible to appellants as 
stockholders. They had ample opportunity to attempt to 
support this allegation, and cannot be heard now to declare 
that they were prejudiced by the failure of having these 
alleged facts before the Court when it granted summary 
judgment. 


Assuming, arguendo, that the entire 5,224 shares of pre- 
ferred stock acquired since 1939 was purchased by the indi- 
vidual appellees, there is no evidence establishing the 
charge, as there cannot be, that they participated in the 
alleged breach of trust, necessary to support the conten- 
tion that they are not innocent third parties. Moreover, 
even were appellants to prove that the individual appel- 
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lees acquired stock with notice of appellants’ claimed 
adverse interest in the voting rights, it would be of no 
avail. They may not be heard after their inexcusable de- 
lay to repudiate the implication of acquiescence and 
abandonment which must be drawn from their conduct. 
United States, ex rel. Givens v. Work, 56 App. D.C. 330, 
13 F.2d 302, (1926), cert. den. 273 U.S. 711. 


In further support of the application of laches to count 
one is the fact that important testimony has been lost by 
reason of appellants’ prejudicial delay. The parties and 
material witnesses to the transaction of which appellants 
complaint, namely the trustees and attorneys of the Cor- 
poration at the time of these contested events, are now 
deceased. 


This Court sustained an order by the District Court 
dismissing an action by reason of laches in similar cir- 
cumstances in Naselli v. Millholland, 88 U. S. App. D. C. 
937, 188 F. 2d 1005 (1950). There, as here, a beneficiary 


sued to recover property alleged to have been transferred 
in breach of trust. It was held that the combination of 
a nine-year delay and the death of the trustee who knew 
most about the transfer compelled the application of 
laches. To the same effect are Hammond v. Hopkins, 143 
U. S. 224, 250 (1892), Mt. Vernon Savings Bank v. Ward- 
man, 84 U. S. App. D. C. 343, 173 F. 2d 648 (1949), and 
Wren v. Goodman, 39 App. D. C. 240 (1912). 


In addition to the foregoing, the status of many activ- 
ities of the Corporation would be subject to substantial 
doubt should this action succeed. Appellants contend and 
appellees agree that many of these acts are protected by 
the de facto concept. However, it is questionable that 
this would afford an all inclusive protection since that 
concept may not shelter purely internal corporate matters. 
19 C. J. S. Corporations § 739 (1940); 2 FuercHer, supra 
§ 386. Merely representative of such a questionable action 
is the 1942 amendment of the Corporation’s Charter which 
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recapitalized the preferred stock structure and deleted its 
cumulative rights. This amendment can only be considered 
valid if voted upon by the class of stock properly invested 
with the voting rights. § 34-3780 Code of Virginia (1940). 
Should the invalidity of this amendment be established, 
then the 7% per annum cumulative rights would be revived 
and be owing from the date of its adoption in 1942. 


While any one of the above stated elements of damage 
occasioned by appellants’ gross lack of diligence supports 
the District Court’s finding, a consideration of them in 
combination compels its affirmance. The threat to the 
stability of the rights attaching to the Corporation’s stock, 
the impairment of intervening rights, the loss of vital 
evidence, and the beclouding of the validity of the Cor- 
poration’s activities, all of which are the product of ap- 
pellants’ long delay conclusively demonstrate that the rela- 
tive equities do not favor the appellants. 


The following observation of the District Court in the 
derivative stockholders’ suit of Landell v. Northern Pac. 
Ry. Co., 122 F. Supp, 253 (D.D.C. 1954), aff’d. 96 U. S. App. 
D. C. 24, 223 F. 2d 316, cert. den. 350 U. S. 844 (1955), 
involving a fraud alleged to have been perpetrated on the 
stockholders, is clearly dispositive of count one of appel- 
Jants’ complaint: 


“Does it not follow, however, that persons injured 
by an allegedly fraudulent transaction must exercise 
their legal rights within some reasonable period of 
time, at least within the lifetime of some party or 
witness to the original transaction? It is this Court’s 
view that although time may not make legal that which 
is illegally conceived, time may bar the capacity of 
allegedly injured persons to complain of the trans- 
action .... Long acquiescence and laches by parties 
out of possession are productive of much hardship 
and injustice to others, and cannot be excused but 
by showing some actual hindrance or impediment 
caused by the fraud or concealment of the party in 
possession .. .”’ 122 F. Supp. at 255-56. 
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IL 


The District Court Correctly Determined That Count Three of the 
Complaint Does Not State a Cause of Action. 

Count three of the complaint charges a threatened breach 
of the fiduciary duty owed to common stockholders by the 
individual appellees, the officers and directors of the 
Corporation. The specific allegation set forth therein is 
that the Board of Directors intend to dissolve the Corpor- 
ation to benefit themselves and the preferred stockholders, 
to the detriment of the common stockholders. It seeks to 
enjoin the appellees from taking any action in further- 
ance of this proposal. 


The facts upon which this count is based are that a 
committee created to study the Corporation’s financial 
future and various possible means of altering its corporate 
structure recommended to the Board of Directors that 
the Corporation be dissolved. The Board of Directors 
have at no time considered the merits of this recom- 
mendation. Clearly, these facts fail to set forth a cause 
of action. 


The basic oversight in this count, recited in paragraph 
five thereof, is the assumption that the Board of Directors 
themselves are empowered to consummate a dissolution. 
This assumption is plainly contrary to the controlling law 
of Virginia, which requires an approval of a dissolution 
by two-thirds of all classes of stock, whether or not em- 
powered to vote by the Charter. § 13.1-81 Code of Virginia 
(1950), as amended. Accordingly, there is no assurance 
at this time that the stockholders will approve a resolution 
to dissolve even if the Board of Directors should so 
recommend.” 


2In addition to the assertion that the Board can dissolve the Corporation 
being defective as a legal matter, it is also defective as a practical matter. 
‘All members of the Board collectively hold 3,188 shares of preferred stock of 
both classes, and 2,145 shares of common stock, totalling 5,333 shares, or 
22.4% of the Corporation’s capital stock. This is far short of the requisite 
6634% of the vote of all shares required for the approval of a dissolution 
under the law of Virginia. 
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In short, the appellants’ claim under this count was 
properly considered premature by the District Court. 
Appellants’ position herein is not even as favorable as 
that of complainants in Lebold v. Inland S. S. Co., 82 F. 
2d 351 (7th Cir. 1936), cert. den. 316 U. S. 675 (1942), where 
the Court held in dismissing an action seeking to enjoin 
a dissolution after a recommendation by the Board of 
Directors: 


“Tt seems to us... that not all the essentials neces- 
sary to a complete case on the part of appellants are 
present. There has as yet been no disposition of the 
assets or loss to the minority. We cannot say that 
there will be any such loss. Thus far, the majority, 
though it has admitted its motive, has done only 
that which the statute permits it to do, call a meeting 
for dissolution. This it has a legal right to do. It 
may proceed to a dissolution, but what will happen 
then or thereafter is not now before the court, and 
cannot now be made the basis for a finding of fraud. 
On the record the bill was premature, and the court 
below rightfully held that the evidence does not make 
a case within the principles which we have outlined 
above.’’ 82 F. 2d at 354. 


Appellants have not and cannot demonstrate any im- 
minent damage flowing from the committee recommenda- 
tion necessary to sustain this count. Their position in 
this respect is not dissimilar to that of complainant in 
Rogers v. Guaranty Trust Co., 60 F. 2d 114 (2d Cir. 1932), 
rev'd on other grounds, 288 U. S. 123 (1933). There, a 
minority stockholder sought to enjoin the effecting of 
an employees’ stock purchase plan without having utilized 
procedures within the corporation to correct his alleged 
grievance. The Court held the following, the wisdom of 
which is singularly applicable here: 


‘‘Minority stockholders may not in the absence of 
sudden emergency ask a court of equity to interfere 
in the management of their corporation until they 
have earnestly and unsuccessfully sought redress from 
the Board of Directors, and where appropriate also 
from the stockholders in meeting, unless they can 
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show sufficient reasons for not doing so.’’ 60 F, 2d 
at 119-20. 


In an effort to demonstrate some imminent damage to 
save this defective count, appellants’ assert that the stock- 
holders will be greatly influenced by a Board resolution 
recommending dissolution, should such occur, and presum- 
ably will mechanically accept it. Even if this absurdity 
were true, it suffers the same deficiency of prematurity 
noted above, since there is no assurance that the Board 
of Directors will adopt a resolution recommending dis- 
solution which is necessary to place the matter before the 
stockholders. 


It is additionally contended that these principles do not 
obtain by reason of the alleged illegal holding of office by 
the officers and directors. This is a complete departure 
from the theory of appellants’ case as outlined in count 
three. The gravamen of this count, as noted hereinbefore, 
is limited to the propriety of dissolution. Appellants’ 


efforts to transpose matters pleaded elsewhere in their 
complaint comes too late and does not bolster its legal 
insufficiency. 


For the reasons above set forth, the action of the Dis- 
trict Court in dismissing this count as premature was 
correct and in addition, appellants’ rights relating to the 
matter of dissolution are completely protected by the 
Virginia Statutes dealing with this subject. 


i. 


The Information Sought by Appellants’ Interrogatories Are 
Irrelevant to the Issues Under Counts One and Three. 

While this action was pending in the District Court, ap- 
pellants directed interrogatories to both the corporate and 
individual appellees. Appellees objected to certain of 
these interrogatories on the ground, inter alia, that they 
required burdensome compilations and sought information 
readily available to appellees as stockholders. In sum- 


20 


mary, these interrogatories sought the names of all com- 
' mon stockholders of the Corporation who had not received 
' stock certificates, the number of such undelivered shares 
as of certain dates, and the number of preferred shares 
owned by the individual appellees, the date of acquisition, 
and the cost of each such share. 


Insofar as the interrogatories sought the names of stock- 
holders who have not received their stock certificates, they 
are patently irrelevant to either count. Appellants con- 
tend that these persons have never been notified of their 
rights and therefore laches would not bar their interest 
in this action. This contention is disposed of in section 
one of this brief.* As noted there, the issuance or non- 
issuance of a stock certificate in no way influences the 
status of a stockholder and the notice of the subject matter 
of this suit which was imputable to him. Moreover, the 
stockholder is presumed to know the terms of his contract 
with the Corporation which includes, of course, any cor- 
porate action disturbing his rights. The mere fact that 
a stockholder failed to claim his stock certificate is no 
proof that he lacked knowledge of his rights. Appellants’ 
discovery of names can in no way avoid these principles. 
Accordingly, the District Court’s dismissal of count one 
without compelling answer to this irrelevant and improper 
inquiry and the ancillary inquiry concerning numbers of 
shares not delivered as of certain dates was entirely cor- 
rect. 


Equally irrelevant js the interrogatory seeking the 
ownership information of the individual appellees. Ap- 
pellants’ contention, without the slightest basis of fact, 
is that the 5,224 shares of the Corporation’s preferred 
stock which has changed hands since 1939 may have been 
acquired by these individual appellees. This contention is 
also disposed of in section one of this brief.* These appel- 
lees were not trustees under the voting trust agreement and 


3 Pages 11-12, supra. 


4 Pages 14-15, supra. 
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cannot be identified as participants in the alleged breach of 
trust. Even if it be assumed that these appellees had 
notice of appellants’ alleged rights, they can be said to have 
properly relied upon the clear implication of abandonment 
and acquiescence drawn from appellants’ substantial inac- 
tion. In no event can these interrogatories be considered 
remotely relevant and the District Court’s dismissing them 
as moot in no way affects the correctness of its ruling on 
the substance of appellants’ claims. 


Moreover, these interrogatories required in substantial 
part a considerable compilation of irrelevant material 
from the Corporation’s records. This and the added fact 
that all of the records containing this information were 
accessible to appellants, who were expressly invited to 
inspect them at any reasonable time, was one of the rea- 
sons for appellees’ objections. Appellants’ representation 
that appellees barred the discovery of this information is, 
therefore, completely erroneous. Accordingly, appellants 
are in no position to contend here that they were preju- 
diced by the District Court’s order dismissing their mo- 
tion to compel answers as moot even if their interroga- 
tories could possibly be considered relevant. 


CONCLUSION. 


For the reasons stated, the order of the District Court 
should be affirmed. 


Respectfully submitted, 


Epmunp L. Jones 
Howazrp F. Roycrorr 
800 Colorado Building, 
Washington 5, D. C. 


Denis R. Ayres 
19 S. Fairfax Street 
Alexandria, Virginia 


Hocan & Hartson, Attorneys for Appellees. 
Of Counsel. 
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ROBERT GARTLAND, JOHN T. LOKERSON, 
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) 
) 
) 
) 
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) 
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Defendants. 


DOCKET ENTRIES 


Date Proceedings 
1959 


May 13 Complaint, appearance; filed. 
May 13 Summons, copies (10) and copies (10) of Complaint issued; 
all ser. 5-13-59. 
June 19 Motion of defts. for summary judgment, Affidavit, P&A, c/m 
6-19-59; Exhibit. M.C. 6-19-59. App. Hogan & Hartson; filed. 
July 13 Stipulation of counsel extending time for pltff. to answer motion 
for summary judgment (M/N); filed. 
July 20 Stipulation of counsel extending time for pltf. to file opposition 
to defts. motion for summary judgment to 7/27/59; filed. 
July 27 Memorandum of P&As of pltf in opposition to motion for sum- 
mary judgment; c/m 7-17-59; filed. 


July 27  Interrogatories of pltf. to deft.; c/m 7/27/59; filed. 
Aug. 10 Objection to interrogatories of pltf. by deft. #1; P and AS 
c/m 8-10; filed. 


Aug. 14 Answer of deft. #1 to pltf's interrog; c/m 8/14/59; 


: Ex (2); filed. 


2 
Proceedings 


Motion of pltff to compel answer to interrogatories, P& A 
c/s 9-9-59 M.C. 9-9-59; filed. 


Response of defts to pltfs opposition to defts Motion for 
Summary Judgment c/m 9-14-59; filed. 


Opposition of deft to motion to compel answers to interroga- 
tories c/m 9-14-59; filed. 


Reply of pltff to response of defts to pltff's opposition to 
motion for summary judgment; Affidavit; c/s 9-15-59; filed. 


Order granting defts' motion for summary judgment as to Count 
1, 2 & 3 and that counts 4 & 5 are dismissed without prej- 
udice and dismissing as moot the motion to compel answers 
to interrogatories (N) Holtzoff, J. 


Notice of appeal by pltf from order of 9/17/59; deposit by 
Sexton $5.00 (Copies to Edmund L. Jones, Howard F. 
Roycroft and Denis Ayers); filed. 


Cost bond on appeal of pltf in sum of $250.00 with the Travelers 
Indemnity Co. approved and filed. 


[ Filed May 13, 1959] 


COMPLAINT 
(For Injunction and Other Relief) 

Plaintiff, for his claim for relief against defendants, alleges as 

follows, on his own behalf and on behalf of all others similarly situated: 
Count One 

1. Plaintiff'is the owner of shares of common stock of the defend- 
ant corporation. 

2. Defendant corporation is a Virginia corporation doing business 
in the District of Columbia; the individual defendants are officers and 
directors of the defendant corporation. 

3. Oninformation and belief, the common shareholders of the 
defendant corporation were deprived of their right to vote on corporate 
affairs by the action of a voting trustee who gave up the voting rights of 


3 
the common shareholders and gave voting rights to the preferred share- 
holders. 

4. On information and belief, the action of the voting trustee in 
giving up the voting rights of the common shareholders was illegal, void, 
and a breach of trust. 

5. In law, all voting rights in the corporation reside in the common 


shareholders and no such voting rights reside in the preferred share- 


holders. | 
| 
6. The defendant directors were elected by vote of the preferred 


shareholders only. | 
7. The defendant officers were elected by the defendant directors. 
8. The elections referred to in paragraphs 6 and 7 were illegal 
and void. 
WHEREFORE, plaintiff requests the Court to appoint a receiver 
to manage the affairs of the corporation until a valid board of directors 
can be elected by the common shareholders. 
Count Two 
1. Plaintiff realleges the allegations of paragraphs 1, /2, 3, 6 and 
7 of Count One. 
2. On information and belief, only the common shareholders have 
the right to vote for or against liquidation of the corporation. 
3. On information and belief, the board of directors of the defend- 
ant corporation has no power to take any action to liquidate the defendant 
corporation because the voting trustee did not, and legally could not, con- 
fer the power to liquidate on the preferred shareholders nor on their 
agents, the board of directors. 
WHEREFORE, plaintiff requests that the defendant corporation and 
the individual defendants be enjoined from taking any action to liquidate 
the defendant corporation. 
Count Three 
1. Plaintiff is the owner of shares of common stock of the defend- 


ant corporation. 
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2. Defendant corporation is a Virginia corporation doing business 
in the District of Columbia; the individual defendants are officers and 
directors of the defendant corporation. 

3. On information and belief, all or some of the members of the 
board of directors! of the defendant corporation own shares of preferred 
stock of the defendant corporation. 

4. On information and belief, the board of directors of the defend- 
ant corporation intends, at the meeting of the board of directors to be 
held on Wednesday, May 13, 1959, to vote for the liquidation of the 
defendant corporation. 

5. On information and belief, the board of directors of the 
defendant corporation intends in the near future to liquidate the corpora- 
tion for the benefit of the preferred shareholders of the defendant corpora~ 
tion and to the detriment of the common shareholders of the corporation. 

6. On information and belief, such liquidation would be highly 
detrimental to the interest of the common shareholders and to the 
interest of defendant corporation, and extremely advantageous to the 
preferred shareholders, and of great personal benefit to those directors 
and officers who are also preferred shareholders. 

WHEREFORE, plaintiff requests that the defendant corporation 
and the individual defendants be enjoined from taking any action to 
liquidate the defendant corporation. 

Count Four 

1. Plaintiff is and has been for more than six months the owner 
of shares of common stock of the defendant corporation. 

2. Defendant corporation is a Virginia corporation doing business 
in the District of Columbia; the individual defendants are officers and 
directors of the defendant corporation. 

3. The defendant corporation intends, in June of 1959, to cancel 


693-1/2 shares of common stock of the defendant corporation, which 


shares are held by the defendant corporation and which have not been 
claimed by their owners; plaintiff owns some of said 693-1 /2 shares. 
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4. Plaintiff has, on several occasions, made demand upon the 
defendant corporation to be allowed to inspect certain records of the 
corporation, including stockholders' ledgers, minutes of stockholders' 
meetings and the names and addresses of persons entitled to the afore- 
said 693-1/2 shares of common stock; such demand was made in writing 
by letter of January 28, 1959, signed by the plaintiff and addressed to 


defendant Stephen H. Quigley, President of the defendant corporation. 


5. Defendant corporation has at all times neglected and refused 
to allow the plaintiff to inspect any corporate records at any time, at 
any place, for any purpose. 

6. On information and belief, the board of directors of the 
defendant corporation intends in the near future to liquidate the corpora- 
tion for the benefit of the preferred shareholders of the corporation, and 
to the detriment of the common shareholders of the corporation. 

7. On information and belief, all or some of the members of the 
board of directors of the defendant corporation own shares of preferred 
stock of the defendant corporation. 

8. On information and belief, the owners of the share of preferred 
stock of the defendant corporation claim sole voting rights and claim 
that the common shareholders of the defendant corporation Have no vot- 
ing rights. 

9. Plaintiff desires to inspect the records of the corporation in 
order to obtain adequate information so that he can determine what his 
rights are as a common shareholder and what action he should take as 
a common shareholder with respect to the proposed liquidation, and also 
to protect his rights and the rights of other shareholders owning the 
aforesaid 693-1/2 shares of stock. 

10. On information and belief, an agent of the defendant corporation 
recently acquired records of a deceased agent of the corporation pertain- 
ing to the corporation. 

WHEREFORE, Plaintiff requests that this Court enter jan order: 

1. Directing the defendant corporation and the individual defendants 
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to allow the plaintiff and his agents to inspect any and all books and 
records of any kind of the defendant corporation, at reasonable times 
and at reasonable places; and 
2. Enjoining the defendant corporation and the individual defend- 
ants from destroying, disposing of, or in any way altering any and all 


of the books and records of the defendant corporation (including those 


referred to in paragraph 10) until the aforesaid inspection by the plain- 
tiff is completed. 
Count Five 

1. The defendant corporation is a Virginia corporation doing 
business in the District of Columbia; the individual defendants are 
officers and directors of the defendant corporation. 

2. The defendant corporation proposes to cancel 693-1/2 shares 
of common stock dwned by various persons, which shares are now held 
by the defendant corporation. 

3. Plaintiff owns some of the aforesaid 693-1/2 shares of common 
stock. 

4. The other shares of stock of the aforesaid 693-1/2 shares which 
are not owned by the plaintiff are owned by unascertained shareholders. 

5, The defendant corporation has impeded the plaintiff in his 
attempt to ascertain who such other common shareholders are. 

6. The plaintiff has been unable to ascertain what steps, if any, 
have been taken by the defendant corporation in order to ascertain who 
such other common shareholders are. 

7. This is a class action brought by plaintiff as the owner of some 
of the aforesaid 693-1/2 shares of common stock, on his own behalf and 
on behalf of others similarly situated. 

WHEREFORE, plaintiff requests this Court to enter an order en- 
joining the defendant corporation and the individual defendants from 
cancelling the aforesaid 693-1/2 shares until the inspection of the books 
of the defendant corporation, referred to in Count Four, has been com- 
pleted by the plaintiff, and until the plaintiff has had a reasonable time 
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after the completion of such inspection to ascertain and contact the 
shareholders owning other shares of the aforesaid 693-1/2 shares of 
common stock. | 

/s/ Kingdon Gould, Jr., Plaintiff 


/s/ John J. Sexton 

Ring Building, Washington 6, D.C. 

EXecutive 3-7373 

[ Jurat dated May 12, 1959] Attorney for Plaintiff 


[ Filed June 19, 1959] 
MOTION FOR SUMMARY JUDGMENT 
Come now the defendants, by their undersigned attorneys, and 


move this Court for summary judgment pursuant to Rule 56/of the 


Federal Rules of Civil Procedure. The grounds of said motion are: 
Counts One and Two are barred by laches; 
Count Three does not state a cause of action; 
Counts Four and Five are moot. 

The facts in support of this motion are contained in the Affidavit 
of John T. Lokerson, attached hereto and made a part hereof, and are 
more fully developed in the accompanying Memorandum of Points and 
Authorities. 

HOGAN & HARTSON 
By /s/ Edmund L. Jones 


/s/ Howard F. Roycroft 
810 Colorado Building 
Washington 5, D.C. 


/s/ Denis R. Ayres 
19 South Fairfax Street 
Alexandria, Virginia 


[ Certificate of Service] Attorneys for the Defendants 


[ Filed June 19, 1959] 
AFFIDAVIT OF JOHN T. LOKERSON 

DISTRICT OF COLUMBIA, ss: 

I, John T. Lokerson, being first duly sworn, depose and say that 
I am a Vice-President, Treasurer and a member of the board of direc- 
tors of the District National Securities Corporation, having been elected 
to the board of directors on November 10, 1937, and becoming a Vice- 
President on January 15, 1943, and Treasurer on January 16, 1947; that 
in that capacity I am familiar with the history and affairs of the District 
National Securities Corporation and make this affidavit setting forth 
facts which are true to the best of my knowledge, information and be- 
lief, in support of the Motion for Summary Judgment filed by the defend- 
ants herein, of whom I am one. 

The District National Securities Corporation was organized in 
1927 as an affiliate of the now defunct District National Bank of Wash- 


ington, D.C. Its primary purpose was to benefit the stockholders of the 


District National Bank by investing in second trust notes and otherwise 
dealing in real estate, this type of business activity being prohibited to 
the bank under the national banking laws. The stockholders of the bank 
acquired a beneficial interest in the corporation by what was in effect a 
stock dividend issued by the tank. The bank declared a special dividend 
of $1.00 per share on its stock, which was credited to the account of the 
then newly formed corporation. The stockholders of the bank, in turn, 
received a stock interest in the new corporation of one share of the 
common stock of the corporation for each share of bank stock owned. 

While no common stock certificates as such were issued to the 
stockholders of the bank, their certificates of bank stock carried an 
endorsement evidencing a corresponding ownership in the corporation. 
This endorsement provided as follows: 

"The registered holder of the share or shares of stock 
represented by the within certificate is entitled to a beneficial- 


interest in an equivalent number of shares represented by said 
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certificate, in the common stock (of no par value), of District 
National Securities Corporation, under the terms of a certain 
agreement dated December 11, 1926, made between Robert N. 
Harper, Wharton E. Lester and Ralph P. Barnard, Trustees, 
parties of the first part, and Horace G. Smithy, Joshua Evans, 
Jr., Hilleary L. Offutt, Jr., Robert Lee O'Brien, Christian J. 
Gockeler, Charles C. Rogers, and John F. Maury and other 
subscribers, as stockholders of the District National Bank of 
Washington, parties of the second part, subject to all the agree- 
ments, terms and conditions contained in the said agreement, 
which is hereby made a part of this endorsement, with the same 
force and effect as if it had been set forth in full and which 
agreement is on file in the office of the Trustees at the District 
National Bank of Washington, 1406 G Street, N.W., Washington, 
D.C." 
The District National Bank had 10,000 shares of capital stock 

authorized and outstanding. The District National Securities Corpora- 


tion also had 10,000 shares of common stock authorized and outstanding 


of no par value. In addition, its capitalization originally included 10,000 
shares of 7% cumulative preferred stock having a $100 per share par 
value. The preferred stock was first offered to the bank stockholders 
and the unsubscribed balance was then offered to the public. 
The District National Securities Corporation was organized pur- 
suant to the provisions of a trust agreement, dated December 11, 1926, 
which provides, among other things, for the organization of|the corpora- 
tion, the granting of the voting rights, (which were to be invested in the 
common stockholders by the charter of the corporation when it was 
formed), to the voting trustees named in said trust agreement. The 
trustees voted this stock until the provisions of the charter|relating to 
voting rights were amended in 1939. The amendment deleted the voting 
power of the common stock and placed it in the preferred stock. The 
by-laws were also amended to reflect this fact. The trust agreement 
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was terminated shortly after the adoption of this amendment, when 


according to its terms the assent of two-thirds of the common stock- 
holders and a majority of its trustees was obtained. Copies of the 
charter as amended by this and a later amendment are attached as 
exhibits hereto and made a part hereof. 

The trustees, Robert N. Harper, Wharton E. Lester and Ralph P. 
Barnard, are now deceased, as are the attorneys who acted for the 
corporation from the date of its organization until their respective 
deaths. The attorneys were Messrs. Wharton E. Lester, Ralph P. 
Barnard and Leo P. Harlow. 

The District National Bank closed in 1933, as a result of the 
"bank holiday". It was placed in receivership and never reopened. The 
receivership was terminated in 1938 and the records destroyed by the 
officials of the Treasury Department. 

After the termination of the trust agreement in 1939, the then 
worthless bank stock was brought to the corporation's offices to have 
the before-noted endorsement cancelled and shares of the corporation's 
common stock issued to those entitled. This was the first time certifi- 
cates of common stock as such were issued. 

In addition to the amendment in 1939, the charter was again amend- 
ed in 1942, at which time the corporation was recapitalized. In brief, 
the amendment affected the capital structure in the following manner. 
The corporation cancelled 3088 shares of preferred stock, which it had 
acquired by purchase, leaving 6912 shares outstanding. Two classes of 
preferred stock were then created. These were identified as Class A 
and Class B, each'class consisting of 6912 shares. While both classes 
continued to be entitled to preferred dividends, their cumulative rights 
were eliminated. 'The par value of the Class A was fixed at $100 a share, 
and was entitled to a dividend of 4% or $4.00 per share per annum. 

Under the charter amendment, the Class B stock is entitled to a 
dividend of $3.00 per share per annum. The Class B preferred, while 
having no par value, is entitled to receive $84.00 per share in the event 
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of dissolution of the corporation or retirement of the stock, this sum 
being the amount of accumulated but unpaid dividends on the original 
preferred stock prior to the amendment. Although the preferred stock 
was split into the two classes above described, it is traded as and is 
considered a single unit. The Class A preferred has had since the 
1939 amendment the sole voting rights. Accordingly, the present cap- 
italization is 6912 shares of Class A preferred, 6912 shares of Class 
B preferred, and 10,000 shares of common stock, totalling 23,824 shares 
of capital stock. Since the amendment of 1939 to date, approximately 
5224 shares of preferred stock have been acquired by 28 stockholders. 
This represents 37.8% of the preferred stock. | 

The annual meeting of the stockholders of the corporation as fixed 
by the by-laws is held in January of each year. Since 1939, notice of the 
regularly held annual meetings has been sent to the stockholders of re- 
cord of the Class A preferred stock only. The board of directors has 
been elected each year by a vote of the holders of this stock, The board 
of directors, in turn, has elected the officers of the corporation. These 
officers and directors since that time have conducted the broad scope of 
day to day activities incident to the operation of a corporation engaged 
in the real estate management business. The corporation now owns and 
operates eight apartment house properties which contain approximately 

~ 525 units. | 

Since 1939, the corporation through its officers and directors, have 
on a regular basis acted upon the execution of thousands of leasehold 
agreements, approved the purchase and sale of properties, negotiated 
for and approved financing and re-financing of properties, curtailed 
notes secured by properties, purchased and traded securities, employed 
personnel for the management, maintenance and repair of properties, 
appointed a general rental agent, and entered into literally hundreds of 
other contracts necessary to the management of the properties owned 
by this corporation. In addition, it has participated in and approved 


those activities necessary to the internal management of the corporation, 
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the payment of dividends, the salaries of officers, the compiling of 
records, and the calling and holding of stockholders’ meetings, only 
to mention the more obvious. 

In early 1959, the board of directors appointed a committee for 
the purpose of considering the financial future of the corporation and 
to meet with various stockholders who expressed an interest in the pos- 
sibility of altering the corporate structure, because of the dissatisfac- 
tion of those stockholders with the corporation's operation. The com- 
mittee recommended to the board of directors at its May 13, 1959, 
meeting that the corporation be dissolved. This recommendation was 
not acted on by the board of directors at that time because, while it was 
considering the matter, the members of the board and the corporation 
were served with copies of the complaint filed in this case. Accordingly, 
the board determined not to act on the recommendation of the committee, 
nor do they intend to until this suit is disposed of. 

The plaintiff, Kingdon Gould, Jr., has been a common stockholder 
of record since February 20, 1959. The corporation's records show 
that he owns 20 shares of common stock. Since the filing of this com- 
plaint, the corporation has given Mr. Gould authority to inspect its 
records at any reasonable time and place. As of this date, Mr. Gould 
has inspected records that he requested on one occasion. Prior to that 
time, it was the view of the officers and directors that Mr. Gould did not 
have a right under the laws of Virginia to demand inspection of the rec- 
ords. The officers, directors and agents of this corporation have no 
intention of destroying or altering any records. 

Since the termination of the trust agreement in 1939, and the 
issuance of common stock certificates, the corporation has had great 
difficulty in locating many owners of this stock. Over the past twenty 
years, it has been able to locate many stockholders, so that today approx- 


imately 566 1/2 shares remain unclaimed of 2406 1/2 shares unclaimed 


as of 1954. It was first thought that the corporation would cancel these 
shares which have been unclaimed since 1939, because of the apparent 
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impossibility of determining their ownership. A resolution proposing 
this was passed by the board of directors. This resolution has been 
countermanded by a subsequent resolution which proposes that no 
action be taken for an indefinite period. Accordingly, none of the stock 
will be cancelled until the board has had occasion to make further study 
of the problems attending this action and no stock the ownership of which 


is or has been established will ever be cancelled. 
The members of the board of directors collectively own 2145 
shares of common stock, 1594 shares of Class A preferred, jand 1594 
shares of Class B preferred. While this stock ownership normally 
gives them 1594 votes, the voting rights being exclusively inl the Class 
A preferred, they would have 5333 votes in a situation requiring the 
voting of all stock. In the latter case, they would then control 22.4% 


of the total voting power. 
/s/ John T. Lokerson 


[Jurat dated June 18, 1959] 


[ Filed June 19, 1959] 
CERTIFICATE OF INCORPORATION 
F 


DISTRICT NATIONAL SECURITIES CORPORATION 
THIS IS TO CERTIFY that we do hereby associate ourselves to 
establish a corporation under and by virtue of the provisions of the 
laws of the State of Virginia, for the purposes and under the corporate 
name hereinafter mentioned, and to that end we do, by this our certifi- 
cate, set forth as follows: - 
First: The name of this corporation shall be District National 
Securities Corporation. 
Second: The principal office of this corporation in the State of 
Virginia is to be located at #4 Virginia Ave., Jefferson Park, Arlington 
County Va. (post office, Jefferson Pk., Alexandria). 
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Third: The purposes for which this corporation is formed are 
as follows: - 
(a) To buy, sell, improve and deal in real estate or any interest 
therein; to buy, sell and deal in personal property or any interest 


therein; 


To buy, sell, lend money upon the security of and deal in notes, 


bonds and all other instruments secured upon real estate or any interest 
therein; to buy, sell, lend money upon the security of and deal in notes, 
bonds and all other instruments secured upon personal property or any 
interest therein; to buy, sell, lend money upon the security of and deal 
in unsecured notes, bonds or other instruments; 

To buy, sell, lend money upon the security of and deal in stocks, 
business interests contingent or expectant interests in real or personal 
property, debentures, credits, accounts, choses in action, or any prop- 
erty of any character, real or personal, or interest therein, and to give 
any guaranty for the payment of money or for the performance of any 
other obligation or undertaking. 

(b) To acquire, improve, manage, work, develop, exercise all 
rights in respect of, lease, mortgage, sell, dispose of, turn to account, 
and otherwise deal in and with property of all kinds. 

Fourth: The maximum capital stock of this corporation shall be 
twenty thousand shares, of which ten thousand shares shall be Preferred 
stock of the par value of one hundred dollars per share, and ten thousand 
shares shall be Common stock of no par value. 

The capital stock with which this corporation shall commence 
business, or the minimum capital stock, shall be nine thousand shares 
of Common stock of no par value. 

The Preferred stock shall entitle the holder thereof to receive out 
of the net earnings of the corporation and the corporation shall be bound 
to pay to the holder thereof a fixed yearly cumulative dividend of seven 
per cent, payable annually, semi-annually or quarterly, as provided by 
the By-Laws before any dividend shall be set aside or paid on the Common 
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stock. Said Preferred stock shall, at the discretion of the corporation, 
be subject to redemption by the corporation at any dividend period occur- 
ring not less than three years after date of issue after a previous notice 
of thirty days by the Corporation to the Stockholders to that effect, at 
the price of one hundred and ten dollars for each share and the amount 
of the dividends accumulated and unpaid thereon at the date of redemp- 
tion. 

The holders of the Preferred stock shall, in case of digsolution 
or liquidation of the Corporation be entitled to be paid in full both the 
principal and the accrued dividends upon their shares before any amount 
shall be paid to the holders of the Common stock, and shall not thereafter 
participate in any other property of the Corporation or proceeds of liquid~- 
ation. 
Said Preferred stock may be issued as and when the Board of 
Directors shall determine and the vote or assent of the stockholders 
shall not be necessary for such issue. 
The holders of said Preferred stock shall not be entitled by 
reason of their holdings to any voice or vote in the management of the 
affairs of the Corporation. The voting power shall be confined to the 
holders of the Common stock. 
The shares of stock without nominal or par value may be issued 
for such consideration as may be, from time to time, fixed by the Board 
of Directors, and any and all such shares sc issued, when the considera- 
tion therefor fixed by the Board of Directors has been fully paid or 
delivered, shall be fully paid stock and not liable to any further stock 
assessment thereunder. 
Fifth: The duration of this corporation shall be perpetual. 
Sixth: The names and places of residence of the Officers and 
Directors, who unless sooner changed by the Stockholders for the first 


year to manage the affairs of this corporation, are as follows: 
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OFFICERS 
OFFICE 
President, 
Vice-President 


NAME 
Robert N. Harper, 
Horace G. Smithy,| 
Charles C. Rogers 
Wharton E. Lester) 
Ralph P. Barnard ) 
B. L. Colton 


Treasurer, 


Attorneys 
Secretary 


DIRECTORS 


Ralph P. Barnard 
Sidney I. Besselievre 
A. P. Crenshaw | 
John W. Childress 
Charles W. Darr | 
Joshua Evans, Jr. 
Atwood M. Fisher 
C.J. Gockeler | 
Robert N. Harper! 

W. Charles Heitmuller 
W.S. Hoge, Jr. | 

J. Miller Kenyon | 
Marshall L. King 
Wharton E, Lester 
Robert Lee O'Brien 
William P. Lipscomb 
W. H. Martin 
John F. Maury 

E. J. Murphy 
Hilleary L. Offutt, Jr. 
Charles C. Rogers 
N. L. Sansbury 
Horace G. Smithy 
Albert Schulteis 

H. L. Thornton 

J. S. Tyree 

Leon S. Ulman 
Chester Wells 

Sidney West 

Richard H. Wilmer 


RESIDENCE 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 


Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Alexandria, Virginia 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Takoma Park, Maryland 
Chevy Chase, Maryland 
Chevy Chase, Maryland 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 
Washington, D.C. 


Seventh: The real estate holdings of this corporation at any time 


are to be limited to fifty thousand acres. 
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Eighth: The Board of Directors of this corporation shall have 
power to adopt such By-Laws as may be proper for the government of 


said corporation, and said By-Laws may be repealed, altered or amend- 


ed either by the Directors or the Stockholders having voting power. 
Ninth: This corporation shall have power to subscribe to, pur- 
chase or otherwise acquire or to guarantee or to become surety in 
respect to the stock, bonds or other securities and obligations of other 
companies. 
WITNESS the following signatures this 18th day of January, 1927. 
/s/ Robert N. Harper 
/s/ Wharton E, Lester 
/s/ Ralph P. Barnard 
[Jurat dated January 18, 1927] 


COMMONWEALTH OF VIRGINIA 
Department Of The 
STATE CORPORATION COMMISSION 
CITY OF RICHMOND, 21st day of Jan., 1927. 
The accompanying certificate for incorporation, together with a 
receipt showing payment of the charter fee required by law, having been 
presented to the STATE CORPORATION COMMISSION by Robt. N. Harper, 
Wharton E. Lester and Ralph P. Barnard, and the State Corporation Com- 
mission having examined said certificate now declares that the said ap- 
plicants have complied with the requirements of law, and have entitled 
themselves to a charter, and it is therefore ordered that they and their 
associates and successors be, and they are, hereby made and created 
a body politic and corporate under and by the name of District National 
Securities Corporation upon the terms and conditions, and for the pur- 
poses set forth in said certificate, to the same extent as if the same 
were now herein transcribed in full and with all the powers and privileges 
conferred and subject to all the conditions and restrictions imposed by 
law. 
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And said certificate, with this order, is hereby certified to the 
Secretary of the Commonwealth for record. 
/s/ Berkley D. Adams, 


/s/ R. T. Wilson Chairman 


Clerk of the Commission 


COMMONWEALTH OF VIRGINIA, 
Office of the Secretary of the Commonwealth. 
In the CITY OF RICHMOND, the 21st day of January, 1927. 


The foregoing charter of District National Securities Corporation 
was this day received and duly recorded in this office and is hereby 
certified to the Clerk of the Circuit Court of Arlington County accord- 
ing to law. 


/s/ B. O. James 
Secretary of the Commonwealth 


VIRGINIA: 

In the Clerk's Office of the Circuit Court of Arlington County the 
second day of February, 1927. 

The foregoing charter and certificate of the Secretary of the 
Commonwealth thereon was this day received, duly recorded, and 
certified to the Clerk of the State Corporation Commission. 

Teste: 


/s/ Wm. H. Duncan 
Clerk 


CERTIFICATE FOR AMENDMENT TO THE CHARTER 
F 


DISTRICT NATIONAL SECURITIES CORPORATION 
WHEREAS; District National Securities Corporation, a corpora- 
tion created under and by virtue of the laws of the Commonwealth of 
Virginia desires to have its charter amended as hereinafter set out; 
now, therefore, to that end, I, [ signed] Chester Wells, President of 
said corporation, under the seal of the corporation attested by the 
Secretary thereof, do hereby certify as follows: 


19 
FIRST: That on the 14th day of December, 1938, after due notice 
to all of the directors of the corporation, there was held at Washington, 
D. C. a meeting of the board of directors of the aforesaid corporation at 
which meeting at least a majority of the directors were present and 
unanimously passed the following resolution declaring that such amend- 
ment is advisable: 
Resolved, that in the opinion of this Board it is advisable that the 
certificate of incorporation be amended so as to confer exclusive voting 
power upon the preferred stockholders, in the manner following, to-wit: 
That the sixth paragraph of Article Fourth of the Certificate of 
Incorporation, which reads: 
"The holders of said preferred stock shall not be entitled 
by reason of their holdings to any voice or vote in the manage- 
ment of the affairs of the Corporation. The voting power shall 
be confined to the holders of the Common Stock," 
be stricken out, and in lieu thereof, there be inserted the following: — 
"Sole voting power shall be vested in the holders of the 


preferred stock; provided, however, that if all such preferred 


stock be at any time redeemed or otherwise acquired by the 
Corporation, voting power shall thereupon vest in the holders 
of Common Stock.” 
And the said board of directors thereupon passed a further resolu- 
tion that said proposed amendment be submitted to the stockholders for 
their action at the regular annual meeting to be held on the 10th day of 
January, 1939, and that notice to that effect be given in the notice of said 
annual meeting. 
SECOND: That on the 10th day of January, 1939, there |was held at 
119 South Fairfax Street, Alexandria, Virginia, a meeting of the stock- 
holders after ten days’ notice to all the stockholders, either served in 
person or by mailing the same as required by law, such notice stating 
the time and place and objects of the meeting. Thatat said meeting 
there was represented in person and by proxy ten thousand shares, out 
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of a total of ten thousand (10,000) shares of common stock issued and 
outstanding. That the foregoing resolution, adopted by the board of 
directors proposing to amend the charter of this corporation in the 
manner hereinbefore set out was in terms laid before the stockholders' 
meeting and adopted by a vote of ten thousand shares, being at least 
ninety per cent in interest of the stockholders of this corporation having 
voting powers. 

THIRD: That'the proceedings of said meeting were duly entered 
on the minutes of the proceedings of the stockholders. 


Therefore, this certificate is now signed by [ signed] Chester 


Wells, President of! the District National Securities Corporation, afore- 
said, with its corporate seal thereto affixed, attested by [ signed] B. T. 
Hayden its Secretary, this 12th day of January, 1939. 

(SEAL) 


/s/ Chester Wells 
President of 
District National Securities Corporation 


Attest: 


/s/ B. T. Hayden 
Secretary 


[Jurat dated January 12th, 1939] 


COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF THE STATE CORPORATION COMMISSION 


CITY OF RICHMOND, 16th day of January, 1939. 
The accompanying certificate for an amendment to the charter of the 
District National Securities Corporation signed in accordance with law, 
by Chester Wells, its President, under the seal of the corporation, attest- 
ed by B. T. Hayden, its Secretary, and duly acknowledged by them, having 
been presented to the State Corporation Commission and the fee, if any, 
required by law having been paid, the State Corporation Commission 
having examined said certificate now declares that the District National 


Securities Corporation has complied with the requirements of law, and is 
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entitled to the amendment or alteration of its charter set forth in said 
application. Therefore, it is ordered that the charter of the |District 
National Securities Corporation, a corporation created by the State 
Corporation Commission, be and the same is amended and altered in 
the manner and for the purposes set forth in said certificate, pursuant 
to the provisions of law. 

The said certificate, with this order, is hereby ordered to be 
admitted to record. 


/s/ Wm. Meade[ Dlegible ] 
Acting Chairman | 


Attest: /s/ N. W. Atkinson 
Clerk of the Commission 


COMMONWEALTH OF VIRGINIA: 
Office of the State Corporation Commission: 
In the CITY OF RICHMOND, the 16th day of January, 1939. 


The foregoing amendment to the charter of District National 
Securities Corporation was this day received and duly admitted to record 
in this office and is hereby certified to the Clerk of the Cir¢uit Court of 
Arlington County according to law. 

STATE CORPORATION COMMISSION 


By /s/ Wm. Meade [ Mlegible] 
Acting Chairman 


Attest: 
/s/ N. W. Atkinson 
Clerk of the Commission 


VIRGINIA: 
In the Clerk's Office of the Circuit Court of Arlington County the 
2ist day of February, 1939. 
The foregoing charter amendment and certificate of the State 
Corporation Commission thereon was received, duly admitted to record, 
duly spread, and is now certified to the Clerk of the State Corporation 
Commission. 


Teste: 


/s/ Benj. Laysock 
Clerk 
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CERTIFICATE FOR AMENDMENT TO THE CHARTER 
OF 
DISTRICT NATIONAL SECURITIES CORPORATION 


WHEREAS, District National Securities Corporation, a corporation 


created under and by virtue of the laws of the Commonwealth of Virginia 


desires to have its charter amended as hereinafter set out; now, there- 
fore, to that end, I,| Chester Wells, President of said corporation, under 
the seal of the corporation attested by the Secretary thereof, do hereby 
certify as follows: 

FIRST: That on the 22nd day of June, 1942, after due notice to all 
the directors of the corporation, there was held at Washington, D.C. a 
meeting of the board of directors of the aforesaid corporation at which 
meeting at least a majority of the directors were present and unanimous- 
ly passed the following resolution declaring that such amendment is 
advisable: 

"RESOLVED: That in the judgment of the board of directors of 
District National Securities Corporation it is deemed advisable and for 
the benefit of the corporation that its actually issued and outstanding 
preferred stock of ten thousand shares be decreased by retiring three 
thousand and eighty eight shares now owned by the corporation, and that 
the corporation issue six thousand nine hundred and twelve shares of 
Class A Preferred Stock of the par value of one hundred dollars per share 
which shall entitle the holders thereof to receive non-cumulative dividends 
at four per centum per annum in any calendar year when and as declared 
by the board of directors, and six thousand nine hundred and twelve shares 
of Class B Preferred Stock of no par value which shall entitle the holders 
thereof to receive non-cumulative dividends of three dollars per share in 
any calendar year when and as declared by the board of directors, after 
dividends of four per centum per annum shall have been paid on Class A 
Preferred Stock, which said shares so to be issued are to be exchanged 
one share of Class A Preferred Stock and one share of Class B Preferred 
Stock, for one share of the existing and outstanding preferred stock of the 
corporation, and that paragraph "Fourth" of its charter be amended to read 
as follows: 
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"FOURTH": The maximum capital stock of this corporation 
shall be twenty three thousand eight hundred and twenty four| shares, of 
which six thousand nine hundred and twelve shares shall be Class A 
Preferred Stock of the par value of $100.00 per share, and six thousand 
nine hundred and twelve shares shall be Class B Preferred Stock of no 
par value, and ten thousand shares shall be common stock of no par 
value. 

The capital stock with which this corporation shall commence 


business, or the minimum capital stock, shall be nine thousand shares 


of common stock of no par value. 
Class A Preferred Stock shall entitle the holder ther ef to 
receive non-cumulative dividends of four per centum per annum, in 
any calendar year, when and as declared by the board of directors, 
payable out of the net earnings of the corporation, at such times as 
may be provided by the by-laws, before any dividend shall be declared 
or paid on any other stock of the corporation, and shall not participate 
in or receive any additional earnings, profits or dividends. It shall be 
subject to redemption by the corporation, in whole or in part, at any 
definite period after a previous notice of thirty days to the stockholders 
to that effect, at the price of one hundred and ten dollars for each share 
thereof together with all dividends, if any, theretofore declared but 
unpaid thereon; provided however, that none of said Class A Preferred 
Stock shall be redeemed until all of Class B Preferred Stock shall have 
been retired. 
Class B Preferred Stock shall entitle the holder thereof to receive 
non-cumulative dividends of three dollars per share per anhum in any 
calendar year, payable out of the net earnings of the corporation when 
and as declared by the board of directors, after dividends of four per 
centum per annum on Class A Preferred Stock shall have been paid in 
any calendar year, at such times as may be provided by the by-laws or 
fixed by the board of directors before any dividend shall be! declared or 
paid on the common stock of the corporation, and shall not participate 
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in or receive any additional earnings, profits, or dividends. It shall 
be subject to redemption by the corporation, in whole or in part, at 
any definite period after previous notice of thirty days to the stock- 
holders to that effect, at the price of eighty-four dollars for each share 
thereof together with all dividends, if any, theretofore declared but un- 
paid thereon. 

Each certificate for shares of Class B Preferred Stock shall be 
numbered to correspond with each certificate for shares of Class A 
Preferred Stock. Class B Preferred Stock shall be transferred on the 
books of the corporation only together with the transfer of the corres- 
pondingly numbered share of Class A Preferred Stock and such limita- 
tion shall appear on each certificate for shares of Class B Preferred 
Stock issued by this corporation: provided however, that nothing herein 
contained shall be construed to limit or abridge the power of the corpora- 
tion to redeem and retire any of Class B Preferred Stock as hereinabove 
provided. 

In the event less than all of the outstanding Class A Preferred 
Stock or less than all of the outstanding Class B Preferred Stock shall 
be redeemed, the shares to be redeemed shall be selected by lot, sub- 
ject to such regulations relating thereto as may be determined by the 
board of directors, but the corporation shall not be required to redeem 
or retire fractional shares. 

No dividends shall be declared or paid upon the common stock 
until after the corporation shall have acquired by purchase or redemp- 
tion all of Class B Preferred Stock, which, when acquired, shall be 
retired and shall not be re-issued. 

The holders'of Class A Preferred Stock shall, in case of dis- 
solution or liquidation of the corporation be entitled to be paid in full 
the principal of one hundred dollars per share, together with all divi- 
dends, if any, theretofore declared and unpaid thereon, before any 
amount shall be paid to the holders of Class B Preferred Stock, or to 


the holders of the'common stock, and shall not thereafter participate 
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in any other property of the corporation or in the proceeds of | liquida- 
tion, 

The holders of Class B Preferred Stock shall, in case of dissolu- 
tion or liquidation of the corporation, be entitled to be paid the principal 
of eighty four dollars for each share, together with dividends, if any, 
theretofore declared and unpaid thereon, after the payment of! one hundred 
dollars per share with declared but unpaid dividends thereon |to the hold- 
ers of the Class A Preferred Stock, and before any amount shall be paid 
to the holders of the common stock, and shall not thereafter participate 
in any other property of the corporation or the proceeds of liquidation. 

The balance of the assets and funds of the corporation, after the 
holders of Class A Preferred Stock and Class B Preferred Stock shall 
have been paid as aforesaid, shall be distributed amongst the holders 
of the common stock in proportion to the number of shares held by them 
respectively. 

Sole voting power shall be vested in the holders of Class A Pre- 
ferred Stock; provided however, that if all of Class A Preferred Stock 


be at any time redeemed or otherwise acquired by the corporation, 


voting power shall thereupon vest in the holders of the common stock. 
Shares of stock issued by the corporation shall not be liable to 

stock assessments thereunder." | 
And the said board of directors thereupon passed a further resolu- 

tion that said proposed amendment be submitted to the stockholders for 

their action at a special meeting to be held on the 12th day of August, 

1942, and that notice of said meeting be given to all stockholders. 
SECOND: That on the 12th day of August, 1942, there |was held 

at 119 South Fairfax Street, Alexandria, Virginia, a meeting) of the 

stockholders after notice to all the stockholders given by publication 

six times a week for two successive weeks in the Alexandria Gazette, 

a daily newspaper published in the City of Alexandria, where the prin- 

cipal office of the Corporation is located, in which notice was stated 

the time and place of the meeting and its object. That at said meeting 
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there were represented in person and by proxy six thousand and four 
hundred ninety nine shares, out of a total six thousand nine hundred and 
twelve shares of preferred stock issued and outstanding. (The preferred 
stock only having voting power). That the foregoing resolution, adopted 


by the board of directors proposing to amend the charter of this corpora- 


tion in the manner hereinbefore set out was in terms laid before the 
stockholders' meeting and adopted by a vote of six thousand three hun- 
dred and ninety one shares in favor thereof and one hundred and eight 
shares opposed, of the six thousand nine hundred and twelve shares of 
stock having voting power. 

THIRD: That the proceedings of said meeting were duly entered 
on the minutes of the proceedings of the stockholders. 

Therefore, this certificate is now signed by Chester Wells, 
President of the District National Securities Corporation, aforesaid, 
with its corporate seal thereto affixed, attested by Byron T. Hayden, 
its Secretary, this 17th day of August, 1942. 


/s/ Chester Wells 
PRESIDENT OF 
District National Securities Corporation 


Attest: 


/s/ Byron T, Hayden 
SECRETARY 


STATE OF PENNSYLVANIA 
COUNTY OF BRADFORD to-wit: 


I, R. L. Blocker, Justice of the Peace in and for the County of 
Bradford, State of Pennsylvania aforesaid, do certify that Chester Wells, 
President, whose name is signed to foregoing and annexed bearing date 
on the 17th day of August, 1942, has acknowledged the same before me in 
my District aforesaid. 

Given under my hand and official seal this 17th day of August, 1942. 


/s/R. L. Blocker 


[ Jurat dated August 17, 1942] Justice of the Peace 
* * * 
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DEPARTMENT OF THE STATE CORPORATION COMMISSION 
CITY OF RICHMOND 22nd day of August, 1942. 
The accompanying certificate for an amendment to the charter of 
the District National Securities Corporation and for a decréase of its 
actually issued and outstanding capital stock, signed in accordance with 
law, by Chester Wells, its President, under the seal of the corporation, 
attested by Byron T. Hayden, its Secretary, and duly acknowledged by 
them, having been presented to the State Corporation Commission and 
the fee, if any, required by law having been paid, the State Corporation 
Commission having examined said certificate now declares that the 
District National Securities Corporation has complied with the require- 
ments of law, and is entitled to the amendment or alteration of its 
charter and to make such decrease. Therefore, it is ordered that the 
charter of District National Securities Corporation, a corporation 
created by the State Corporation Commission, be and the same is 
amended and altered in the manner and for the purposes setjforth in 
said certificate, and the corporation is authorized to decrease such 
actually issued and outstanding capital stock. 


The said certificate for amendment and for reduction of the actual- 


ly issued and outstanding stock, with this order is hereby ordered to be 
admitted to record. 


/s/ Wm. Meade [ Mlegible] 
Chairman 


Attest: 
/s/N. W. Atkinson 
Clerk of the Commission 


COMMONWEALTH OF VIRGINIA, 
Office of the State Corporation Commission. 
In the CITY OF RICHMOND, the 22nd day of August, 1942 


The foregoing amendment to the charter of District National 
Securities Corporation and certificate of reduction of its actually issued 
and outstanding capital stock was this day received and duly ‘admitted to 
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record in this office and is hereby certified to the Clerk of the Circuit 
Court of Arlington County according to law. 
STATE CORPORATION COMMISSION 


By /s/ Wm. Meade[ illegible] 
Chairman 


Attest: /s/ N. W. Atkinson 
Clerk of the Commission 


VIRGINIA: 

In the Clerk's Office of the Circuit Court of Arlington County the 
3rd day of October, 1942. 

The foregoing charter amendment and certificate of reduction of 
actually issued and outstanding capital stock, together with the certifi- 
cate of the State Corporation Commission thereon, was received, duly 
admitted to record, duly spread and is now certified to the Clerk of the 
State Corporation Commission. 


Teste: /s/ Benj. Laysock 
Clerk 


COMMONWEALTH OF VIRGINIA 


(SEAL) Department Of The 
STATE CORPORATION COMMISSION 


I, N. W. ATKINSON, CLERK OF THE STATE CORPORATION 
COMMISSION,DO' HEREBY CERTIFY THAT the foregoing is a true 
copy of the Articles of Incorporation of District National Securities 
Corporation, 

IN TESTIMONY WHEREOF I hereunto set my hand and affix the 
Official Seal of the State Corporation Commission at Richmond this 
13th day of March A.D. 1959. 


/s/ N. W. Atkinson 
Clerk of the Commission 


[oe AG] 
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[ Filed July 27, 1959] 
INTERROGATORIES | 
Pursuant to Rule 33 of the Federal Rules of Civil Procedure 
plaintiff requests that all defendants* answer the following interroga- 
tories, separately and fully, in writing and under oath, and serve a copy 
of such answers upon the undersigned counsel for plaintiff within fifteen 
(15) days after service of these interrogatories: 
1. With reference to the third paragraph of the affidavit by John 
T. Lokerson, Vice President and Treasurer of District National Securities 
Corporation, filed with defendants' motion for summary judgment: 
(a) When were the original common stock certificates of the 
District National Bank issued? | 
(b) When was the endorsement referred to on page 2(A) of the 
aforesaid affidavit added to said certificates? | 
(c) How was such endorsement added to the certificates; in 
particular, 
(i) Was the request made that each shareholder bring in 
his certificate so that it could be endorsed? 
(ii) If the answer to interrogatory (i) is yes, was such 
request in writing? | 


(iii) If the answers to interrogatories to (i) and (ii) are 


both yes, attach to your answer to these interrogatories a copy of such 


notice. 
(iv) If the answer to interrogatory (ii) is no and the 
answer to interrogatory (i) is yes, how was such request mate? 
(d) How many of the certificates of stock of the District 
National Bank were endorsed with the endorsement quoted on page 2(A) 
of the affidavit ? 


* | 

All interrogatories, except No. 7, are to be answered by defendant 
District National Securities Corporation. Interrogatory No.|7 is to be 
answered by each of the individual defendants. | 
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(e) How many of the certificates of stock of the District 
National Bank were not endorsed with the endorsement quoted on page 
2(A) of the affidavit ? 

(f) List the names and addresses of all persons owning certi- 
ficates of stock described in €). 

2. With reference to the amendment of the corporate charter of 
the District National Securities Corporation in 1939: 

(a) Prior to the meeting at which the voting trustees voted 
to amend the charter to change the voting rights, was notice given to 
the common shareholders with respect to such proposed action? 

(b) If the answer to interrogatory (a) is yes, state in detail 
how such notice was given? 

(c) If in answer to interrogatory 2(b) you state that notice 
was given in writing, attach a copy of such notice to your answer to 
these interrogatories. 

3. With reference to the termination of the voting trust, 

(a) Was notice given to the common stockholders that such 
termination was proposed ? 

(b) If the answer to interrogatory 3(a) is yes, state in detail 
how such notice was given? 


(c) If in answer to interrogatory 3(b) you state that notice 


was given in writing, attach a copy of such notice to your answer to 
these interrogatories. 

(d) Did any common stockholders assent to the termination 
of the voting trust? 

(e) If the answer to interrogatory 3(d) if yes, how was such 
assent manifested? 

(f) If the answer to interrogatory 3(d) is yes, state the 
number of shares of common stock that assented to such termination. 

(g) If the answer to interrogatory 3(d) was yes, state the 
number of shares of common stock that did not assent to such termina- 


tion. 
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(h) State the names and addresses of all common stockholders 


who did not assent to the proposed termination of the voting trust. 


4, State for each year from 1942 to date what dividend) has been 
paid per each share of Class A preferred stock and Class B preferred 
stock. 

5, State the names and addresses of all common shareholders 
who have not yet picked up their shares of common stock from the 
corporation. 

6. With reference to the issuance by the defendant corporation 
of stock certificates in 1939, state how many of such certificates had 
not been picked up by their holders by January 1, 1940, by January 1, 
1950, by January 1, 1955, by January 1, 1958, by January 1, 1959 and 
by July 1, 1959. 

7. To each of the individual defendants: State how many shares 
of common stock and of preferred stock of the defendant corporation are 
owned by you, the date on which each of such shares was acquired, and 
the cost of each of such shares. 


/s/ John J. Sexton 
Attorney for Plaintiff 
[ Certificate of Service] | 


[ Filed August 10, 1959] 


OBJECTIONS TO INTERROGATORIES BY DEFENDANTS 
DISTRICT NATIONAL SECURITIES CORPORATION AND 
ITS DIRECTORS WITH POINTS AND AUTHORITIES IN 

SUPPORT THEREOF 


Defendants District National Securities Corporation and its 
directors object under Rule 33 of the Federal Rules of Civil Procedure 
to certain interrogatories served upon them by plaintiff, as follows: 

Interrogatories 1(a); 1(c)(i), (ii), (iii), (iv); 1(d); 1(e); and 1(£) 
request information not within the knowledge of the corporation. The 
records containing this information are in the custody of the Division 
of Insolvent National Banks of the Treasury Department of the National 
Archives Building, Fiscal Branch. 
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Interrogatories 5 and 6 are irrelevant to the subject matter of 
the pending action. | Additionally, the information requested, much of 
which will require an extensive compilation of data, is as fully available 
to plaintiff as it is to any other stockholder or agent of the corporation. 
Interrogatory 7 is too broad and is an irrelevant invasion into the 
directors’ private affairs. Aside from this, total figures of their stock 
holdings have already been furnished, and any further information con- 
cerning them can be obtained from the records of the corporation which 
are fully available to plaintiff. 
The foregoing objections to Interrogatories 1(a); 1(c)(i), (ii), (iii), 
(iv); 1(d); 1(e); and 1(f); 5; 6; and 7 should be sustained because they are 
burdensome and unjustified under the issues framed in this action. 
Respectfully submitted, 
HOGAN & HARTSON 
By /s/ Edmund L. Jones 


/s/ Howard F. Roycroft 
810 Colorado Building 
Washington 5, D.C. 


/s/ Denis R. Ayres 
19 S. Fairfax Street 
Alexandria, Virginia 


[ Certificate of Service] 


Attorneys for the Defendants 


[ Filed August 14, 1959] 
ANSWERS TO PLAINTIFF'S INTERROGATORIES 

The District National Securities Corporation, defendant in the 
above captioned proceeding, herewith submits its answers to plaintiff's 
interrogatories excepting those heretofore objected to, as follows: 

Interrogatory 1(b). The endorsement which evidenced a beneficial 
ownership in the District National Securities Corporation was affixed 
on the capital stock certificates on the District National Bank as those 
certificates were tendered by the stockholders of the bank. Although 
the precise time that this occurred cannot be determined from the 


records of the corporation, it is assumed that the endorsements were 
affixed following the incorporation of the District National Securities 
Corporation in January, 1927. 
Interrogatory 1(c). Initially the endorsement was affixed on the 
reverse side of the District National Bank's capital stock certificates 
by use of a rubber stamp. At a later time, the endorsement was printed 
at the same place as part of the printing of new stock certificates issued 
by the bank. | 
Interrogatory 2(a). The records of the corporation indicate that 


notice of the resolution to amend the charter of the corporation to 


change the voting rights was given the trustees under the trust agree- 
ment of December 11, 1926, who were the then holders of all shares of 
the corporation's common stock. 
Interrogatory 2(b). Upon direction of the Board of Directors at 
its regular meeting held on December 14, 1938, the secretary of the 
corporation prepared a notice of the annual meeting of stockholders to 
be held on January 10, 1939. The notice made reference to the fact 
that the resolution adopted by the Board of Directors above referred to 
would be placed before the stockholders for their action. The notice also 
contains a proxy for that purpose. 
Interrogatory 2(c). A copy of the notice above referred to is 
attached. 
Interrogatory 3(a). Notice of the proposal to terminate the trust 
agreement of December 11, 1926, was given to the common stockholders 
by a letter dated January 23, 1939. 
Interrogatory 3(b). As noted above, this notice was effected by a 
letter, and was sent to all common stockholders of record. 
Interrogatory 3(c). A copy of this letter is attached. 
Interrogatory 3(d).- 3(f). The records of the corporation show 
that of the 311 notices above referred to, 234 were returned by common 
stockholders representing an aggregate of 7,634 1/2 shares. The ballot 
which is a part of this letter was filled in indicating an assent to the 
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termination of the agreement. Accordingly, 7,634 1/2 shares affirmative- 
ly assented to the termination of the agreement in the fashion above 
described. 

Interrogatory 3(g). The records of the corporation disclose no 
ballot or other communication setting forth a dissent to the termination 
of the trust agreement. 

Interrogatory' 3(h). The names and addresses of all common stock- 
holders, insofar as the records of the corporation disclose, who did not 
affirmatively indicate their assent to the proposed termination of the 
trust agreement by returning the signed ballot, attached hereto. 

Interrogatory 4. Since 1942, the following dividends have been 
paid on the Class A preferred stock: in 1942, the dividend paid was $2 
per share; from 1943 to 1958, inclusive, the dividend paid was $4 per 
share annually. 

Since 1942, the following dividends have been paid on the Class B 


stock: no dividend was paid in 1942; from 1943 to 1947, inclusive, the 


dividend paid was $1 annually; from 1948 to 1953, inclusive, a dividend 
of $2 was paid annually; from 1954 to 1958 inclusive a $3 dividend has 
been paid annually. 

/s/ John T. Lokerson 
[Jurat dated August 14, 1959] 
[Certificate of Service] 


TO THE STOCKHOLDERS OF 
DISTRICT NATIONAL SECURITIES CORPORATION 


You are hereby notified that the annual meeting of stockholders of 
this Corporation will be held at 119 South Fairfax Street, Alexandria, 
Virginia, on the 10th day of January, 1939, at the hour of 10 o'clock A.M., 
for the purpose of election of Directors for the ensuing year, and such 
other matters as may properly come before the meeting; and by order 
of its Board of Directors notice is hereby given that at said meeting 
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there will be placed before the stockholders for action thereon an 
amendment to the charter of the Corporation vesting the sole voting 
power in the holders of its preferred stock, which amendment was 
proposed by resolution adopted by the Board of Directors at|a meeting 
held on the 14th day of December, 1938. 

If unable to be present in person, please sign and return the 


enclosed proxy, properly witnessed. 


/s/ Byron S, Hayden | 
Secretary 


PROXY 

KNOW ALL MEN BY THESE PRESENTS, that we, the undersigned, 
do hereby constitute and appoint Leo P. Harlow, M. H. Lynnjand Bernard 
Cohen, attorneys and agents with power to be exercised by them or any 
of them for and in our name, place and stead to vote as proxy at the an- 
nual meeting of the stockholders of DISTRICT NATIONAL SECURITIES 
CORPORATION, to be held Tuesday, the 10th day of January, 1939 at 
10 o'clock A.M., pursuant to the above notice, and any adjournments 
thereof, according to the number of votes and upon the shares of stock 
that we or any of us would be entitled to vote if then personally present, 


with full power in said agents, or any of them, to appoint one or more 


substitutes with like power to vote at said meeting or any adjournments 
thereof. 
Witness our hands and seals this 16th day of December, A. D., 
1938, In the presence of 
/s/ B. T. Hayden /s/ Ralph P. Barnard (SEAL) 

/s/ Robt. N. Harper (SEAL) 


/s/ __ Wharton E. Lester (SEAL) 
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DISTRICT NATIONAL SECURITIES CORPORATION 
Colorado Building 
Fourteenth and G Streets, N. W. 
Officers 
* * * 
Washington, D. C. 
January 23, 1939 


To the stockholders of the 
District National Bank of Washington 


The District National Securities Corporation was organized by, 
and for the benefit of, stockholders of the District National Bank of 
Washington for the purpose of purchasing, holding and dealing in 
securities and other investments. All its common stock was issued 
to, and now stands in the names of Trustees who hold it for the benefit 
of stockholders of said Bank. 

Under date of ‘December 11th, 1926 certain stockholders of the 
said Bank entered into an agreement with said Trustees which provides 
amongst other things, that each subscriber thereto, who thereby became 
a party to said agreement, should have the right to a beneficial-interest 
through the Trustees, in the common stock of said Securities Corpora- 
tion to the extent of the shares held by such subscriber in said Bank; 


that the beneficial-interests of the subscribers thereto were not trans- 


ferable separately, but only by the transfer of the shares of stock of the 
Bank held by them respectively, and that every sale or transfer of stock 
of the Bank should include the beneficial-interest of such subscriber to 
the common stock of said Corporation attaching to the shares of the 
Bank stock so sold. An endorsement to that effect was thereafter en- 
dorsed on each certificate of stock issued by said Bank. 

Said agreement also provides for its amendment, modification or 
termination with the written consent of a majority of the Trustees and 
of two-thirds in interest of those for whom the common stock of said 
Securities Corporation is held by the Trustees, i.e., stockholders of 
said Bank, and that upon its termination each holder of record of stock 
certificates of said’ Bank containing thereon the endorsement aforesaid, 
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shall receive the number of shares of common stock of said Corporation 
which shall equal the number of shares of stock held by him in the Bank 
and so endorsed. 


The District National Bank is now under the control of a Receiver 


and in the process of liquidation. It is believed that its shares of stocks 


can not now be transferred and that the beneficial-interests of the stock- 
holders of said Bank in said Corporation are therefore not transferable 
by them, wherefore the stockholders of said Bank, whose certificates 
have been so endorsed, should have common stock of the Corporation 
issued in their respective names. 

To meet existing conditions it is proposed that said agreement of 
December 11th, 1926 be terminated and that this Corporation issue shares 
of its common stock to those entitled thereto. To accomplish this, the 
written consent is required of the majority of the said Trustees and of 
two-thirds in interest of those for whom the Trustees hold beheficial- 
interests in the Corporation. You are therefore requested to lindicate 
your consent to the termination of said agreement and the issvance of 
such stock in your name by signing the form below, having it witnessed 
and returning it to this Corporation in the enclosed stamped envelope. 
Your signature must be as it appears on the certificate of stock of the 
District National Bank. Upon receipt of the necessary signatures, said 
agreement thereupon will be terminated, the certificate now standing in 
the names of the Trustees will be cancelled and new certificates in lieu 
thereof will be issued in the names of the persons entitled thereto. 

Your prompt attention is requested. 

Very truly yours, 
President of the District National Securities Corporation 


I, a stockholder of the District National Bank of Washington, having 
a beneficial-interest in the common capital stock of the District National 
Securities Corporation, do hereby consent and agree that the agreement 
dated the 11th day of December, 1926, above mentioned, be and it is ter- 
minated, and that common stock of said Securities Corporation, is the 
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number of shares to which I am entitled, be issued in my name, 


Dated this 
Witness 


day of January, 1939. 


Stockholder of the District National Bank of Washington 


[ Filed August 14, 1959] 


STOCKHOLDERS WHO DID NOT RETURN THE 
SIGNED ‘NOTICE DATED JANUARY 23, 1939 


W. Bertrand Acker 

Emma Torens Ahern 

Bertie L. Anderson’ 
| 


Frank L. Atwell 


Richard H. Bailey 
Ralph P. Barnard 


Barnard and Johnson 


E. L. Bates 
Sidney I. Besselievre 


Elizabeth Bischoff 
Mary L. Bittinger | 


Joseph F. Blake 
Harry Bosley 


Willard H. Brownson 


Bianche C. Bryan 


Jannette A. Chapin! 
Augusta G. Cline 


1317 Harvard Street, N.W., Washington, 
D.C. 


Massapequa, New York 


c/o O.S. Anderson, 7834 Aberdeen 
Road, Bethesda, Maryland 


3000 Tilden Street, N.W., Apt. 405, 
Washington, D.C. 


2702 Key Boulevard, Arlington, Virginia 


1010 Vermont Avenue, N.W., Washing- 
ton, D.C. 


1010 Vermont Avenue, N.W., Washing- 
ton, D.C. 


Herndon, Virginia 


c/o Wm. E. Lamb, Union Trust Build- 
ing, Washington, D.C. 


502 6th Street, S.W., Washington, D.C. 
5024 33rd Street, North, Arlington, 
Virginia 

1743 P Street, N.W., Washington, D.C. 


317 Massachusetts Avenue, N.E., 
Washington, D.C. 


Address unknown 


c/o Robt. C. Bryan, 60 Wall Street, 
New York, New York 


52 Mendota Apartments, Washington, D.C. 


802 West Madison Street, Hyattsville, 
Maryland 


Martin J. Connelly 
Augustus P. Crenshaw 


William Nelson Cromwell 


Minnie Strayer Cukela 
Catherine Nelles 
F. Bryon Dailey 
Charles W. Darr 


Dickey Brothers 
Raymond B. Dickey 
Katherine F. Kelly 
Charles W. King 


Charles King & Son Co., 
Inc. 


Marshall L. King 
Austin Loftus 


Peter Loftus 

John A. Manfuso 
Zelma T. Manfuso 
Hollyday S. Meeds, Jr. 
Thomas Yancy Milburn 
Sarah Ellen Mitchell 
Ella Moore 

Mary D. Moore 
Elizabeth C. Morgan 
Michael Morris 


Charles E. and Marion 
E, McCoy 


Annie C. McCrea 
C. Leslie McCrea 
James H, McGill 

Leo R. Sack 
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219 Beachmond Drive, New Rochelle, New York 
2145 California Street, N.W., Washington, D.C. 
49 Wall Street, New York 
5508 Johnson Avenue, Bethesda, Maryland 
Post Office Box 954, Aurora, Ontario 
521 Franklin Avenue, Merchantville, New Jersey 


Sefton Darr, c/o Mr. Bindeman, Wyatt Build- 
ing, Washington, D.C. | 


1447 Maryland Avenue, N.E., Washington, D.C. 
National Press Building, Washington, D.C. 
32 Drummond Avenue, Chevy Chase, Maryland 


c/o Chas. King & Son, Inc. Charlottesville, 
Virginia 


Charlottesville, Virginia 


c/o Louis H. King, 405 South Fairfax Street, 
Alexandria, Virginia | 


c/o Peter Loftus, 1359 Monroe Street, N.W. 
Washington, D.C. 


1359 Monroe Street, N.W., Washington, D.C. 

2 Oxford Street, Chevy Chase, Maryland 

2 Oxford Street, Chevy Chase, Maryland 
Dupont Building, Wilmington, Delaware 

1024 Sycamore Street, Durham, North Carolina 
411 Bush Street, Salisbury, Maryland 

R.F.D. #2, Salisbury, Maryland 
Box #33, Kensington, Maryland 
5420 Moreland Lane, Bethesda, Maryland 
3004 M Street, N.W., Washington, D.C. 

7721 Eastern Avenue, Takoma Park, Maryland 


3300 Cathedral Avenue, N.W., Washington, D.C. 
3300 Cathedral Avenue, N.W., Washington, D.C. 


Valparaiso, Indiana 


841 South Serrano Avenue, Los Angeles, 
California 


Mary Schiavone 


Robert Lee O'Brien 
Beatrice D. Offutt 
Caroline R. Pennock 


James Edw. Pierce, Jr. 


Austin G. Shaffer 


Elizabeth Tyree Shutack 


Lucy S. Simpson 
Burdett Stryker 


Carrie H. Swearingen 
Bessie E. Taylor 
Margaret J. Trager 
Grace Wanstall 
Elenor A. Wells 
Leona J. Wells 

Grace L. Willcox 


Bertha H. Wyche 


Rebecca Cook 
Estate of J. S. Tyree 


Fred Drew 

Raphael Burke Durfee 
Jacob Eisenman 
Adrienne Ervin 


William H. FitzHugh 


Mary Ferris Fortier 
Howell P. French 
Richard M. Green 
Esther Haas 


40 


c/o Harry R. Schiavone, 6581 29th Street North, 
Arlington, Virginia 


927 15th Street, N.W., Washington, D.C. 
1821 Lamont Street, N.W., Washington, D.C. 
Box 52, Huntington Valley, Pennsylvania 
1909 Stanley Avenue, Rockville, Maryland 
918 18th Street, N.W., Washington, D.C. 
2001 16th Street, N.W., Washington, D.C. 


105 North VanBuren Street, Rockville, 
Maryland 


c/o Trust Department, Riggs National Bank, 
Washington, D.C. 


2347 Ashmeade Place, N.W., Washington, D.C. 
4116 Fessenden Street, N.W., Washington, D.C. 
711 Mount Vernon Place, N.W., Washington, D.C. 
223 Sheridan Street, N.W., Washington, D.C. 
Lanham, Maryland 

3805 Ingomar Street, N.W., Washington, D.C. 


c/o Girard Trust Co., Trust Department, 
Philadelphia, Pennsylvania 


1221 Massachusetts Avenue, N.W., Washington, 
D.C. 


6508 Piney Branch Road, N.W., Washington, D.C. 


c/o National Savings and Trust Co., Washing- 
ton, D.C. 


1610 Crittenden Street, N.W., Washington, D.C. 
c/o Lillian Durfee, Bisbee, Arizona 
c/o President Hotel, Atlantic City, New Jersey 


Butler Hall, Apt. 11 W, 400 West 119th Street, 
New York 


Merchants National Bank & Trust Co., 
Vicksburg, Mississippi 


4728 9th Street, N.W., Washington, D.C. 

3151 Mt. Pleasant Street, N.W., Washington, D.C. 
606 Cameron Street, Alexandria, Virginia 

1608 Union Street, Brooklyn, New York 
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A. J. Heimbeck c/o J. Jontry, Adm., 488 Madison Avenue, New 
York City 


Patrick Holleran and 1451 Park Road, N.W., Washington, D.C. 
Kate A. Kirby, Jr. 


Marjorie E. Hosfeld 203 North Prince Street, Shippensburg, 
Pennsylvania 


Ralph W. Howard, Jr. c/o Riggs National Bank, Washington, D.C. 
R. L. Hutchinson 6313 16th Street, N.W., Washington, D.C. 
Elizabeth Olmsted Jacoby 816 B Street, N.E., Washington, DIC. 

Harry James 1465 Meriden Street, N.W., Washington, D.C. 
John E, Jenks c/o National Bank, Washington, D.C. 


Benjamin A, Johnson and Salisbury, Maryland 
Mary E. Moore as Com- 
mittee of R. Calvin Jones 


Glovie B. Johnson 52 Quincy Place, N.W., #23, Washington, D.C. 


[ Filed September 9, 1959] 


MOTION TO COMPEL ANSWER TO INTERROGATORIES 

Plaintiff, pursuant to Rule 37 of the Federal Rules of Civil Procedure, 
moves the Court to enter an order compelling Defendants to answer those 
interrogatories propounded by Plaintiff to Defendants to which Defendants 
have filed objections, to wit: Interrogatories 1(a); 1(c)(i), (ii), (iii), (iv); 
1(d); 1(e); 1(£); 5; 6; and 7. 

The reasons in support of Plaintiff's motion are set forth in the 
Memorandum of Points and Authorities submitted herewith. 

Respectfully submitted, 


/s/ John J. Sexton 
Attorney for Plaintiff 
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[ Filed August 16, 1959] 


AFFIDAVIT 

Kingdon Gould, Jr., being duly sworn, deposes and says that Iam 
the plaintiff in this action. 

1. Ihave reason to believe that many of the common shareholders 
of the defendant corporation were never notified that they were common 
shareholders. Presently, some 560 shares of certificates of common 
stock have not yet been picked up from the Corporation. As recently as 
two years ago, some 2,000 of such certificates had not been picked up. 
Plaintiff believes that the failure of shareholders to pick up certificates 
raises an inference that such persons were never notified of their rights. 
A letter dated May'4, 1959, from counsel for the Corporation to the 
Board of Directors of the Corporation states that some of the common 
stockholders were still unknown. 

2. Ihave reason to believe that individual defendants have pur- 
chased preferred stock at low prices, including prices below $50.00 per 
share, on contrast to the $184.00 per share which they propose to pay 
themselves in liquidation of the Corporation. 

3, Ihave reason to believe that individual defendants have pur- 
chased common stock at prices far below the $8.00 per share which 
defendants assert is "unconscionably low". 

4. Over the past few years the market price of the common 
stock has ranged from 4-3/4 to 6. During this period, plaintiff has 
reason to believe that individual defendants have encouraged the sale 
to them of common stock at such prices and at lower prices. Plaintiff 
further has reason! to believe that, since plaintiff has endeavored to 
purchase stock, representatives of the corporation, at the behest of 
some of the individual defendants, have been representing to common 
shareholders that their shares are worth $80.00 per share. Plaintiff 
believes that such action has been taken for the purpose of preventing 
plaintiff from acquiring shares of common stock. 
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5, Plaintiff is acting not only on his own behalf but alsq on behalf 
of other common shareholders, who hold in excess of 1,000 shares, some 
of whom have been common shareholders from the inception of the corp- 
oration. | 
/s/ Kingdon Gould, Jr. 
[Jurat dated September 15, 1959] 


ORDER 

This cause having come on to be heard upon defendants’ motion 
for summary judgment, and upon consideration of said motion, attached 
affidavit and exhibits, memoranda of points and authorities in support 
thereof, memoranda of points and authorities in opposition thereto, 
attached affidavit, and upon oral argument of counsel, at which time 
the plaintiff consented to the dismissal without prejudice of Counts 
Four and Five of his Complaint, it is by this Court this 17th day of 
September, 1959, 

ORDERED, that said motion for summary judgment be jand it is 
hereby granted as to Count One on the ground of laches, as to Counts 
Two and Three on the ground that they do not state a cause of action; 
and further that Counts Four and Five are dismissed without! prejudice. 
Accordingly, the pending motion filed by the plaintiff to compel answers 
to interrogatories is, by reason of the foregoing dismissed als moot. 


/s/ Alexander Holtzoff 
JUDGE 


Satisfactory as to form: 


/s/ John J. Sexton, Esquire, 
Attorney for the Plaintiff 
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[ Filed October 16, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that plaintiff, Kingdon Gould, Jr., appeals 


to the United States Court of Appeals for the District of Columbia Circuit 
from the order of the United States District Court for the District of 
Columbia entered on September 17, 1959, insofar as such order dis- 
missed Counts 1 and 3 of plaintiff's complaint. 

/s/ John J. Sexton, Attorney for Plaintiff 


Attorneys to be Notified: 


Edmund L. Jones 
810 Colorado Building 
Washington 5, D.C. 


Howard F. Roycroft 
810 Colorado Building 
Washington 5, D.C. 


Denis R. Ayres 
19 South Fairfax Street 
Alexandria, Virginia 


